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Current Topics. 


AMONG THE very few institutions open at Christmas time 
for the transaction of business are the metropolitan police 
courts. They close only on Christmas Day and Good Friday 
(which, fortunately, can never fall on a Sunday), but will be 
found doing business as usual on Boxing Day. As a matter 
of fact there is usually a short list on that day. Peace and 
goodwill last through Christmas Day and often well into 
Boxing Day, but with the consumption of beer and whisky 
(special efforts are made at “ the festive season ” to counteract 
the present distressing ratio between the price of beer and 
real wages) there is a change in the atmosphere. The eldest 
sister remembers the unequal distribution of father’s bits of 
sticks, and demands to know what happened to the armchair 
from which for years he grunted his disapproval of her 
goings-on ; or mother-in-law becomes suddenly acutely con- 
scious of what a little slut her son’s wife is. Then the fat of 
ancient grudges falls into the fire fed by alcohol, and there is 
a flare-up. Next morning there will be not only an excep- 
tionally long list of “ drunks ” and “ drunks and disorderlies,”’ 
but a considerable number of assaults. However, in the cool 
of morning, forgiveness sometimes supervenes, and unwilling 
prosecutors shuffle out of the case with, “ It was only a family 
affair, your worship,” a view which an experienced magistrate 
is usually willing to accept. 


Solicitors’ Indemnity Policy. 


AT A TIME when there is such an enormous output of new 
law enacted partly by Statute and partly by a mass of Rules 
and Orders, and when the demands upen a practitioner are so 
extensive and varied in character, it may be as well to draw 
attention to the existence of indemnity policies framed for the 
protection of solicitors and which have been underwritten at 
Lloyds. Such policies are intended to indemnify firms against 
all claims arising “ by reason of any neglect, omission or error 
whenever or wherever . committed or alleged to have 
been committed on the part of the firm . OF any person 

. employed by the firm . in or about the conduct of 
any business.” It is expressly provided that the insured firm 
is not to be required to contest any legal proceedings ualess 
advised so to contest by a King’s Counsel mutually agreed 
upon. Special renewal terms are offered in cases where no 
claims were made in the course of the preceding year. 


An Income-Tax Classic. 

WITH INCOME TAX otill exigible at 4s. in the &, it 
surprising that revenue cases bulk so largely in the cause lists 
of each term, for, as it is not the favourite occupation of many 
people to draw cheques for this tax, they naturally desire to 


is not 


contest the accuracy of the assessments served upon them 
if there is any possible room for doubt as to theiraccuracy. The 
high rate has also had its reflex influence on the fortunes of 
‘Dowell’s Treatise on Income Tax.” This work, which may 
now be properly described as the classic work on the subject, 
was originally published 1874, the author being STEPHEN 
DowELL, then assistant Solicitor of Inland Revenue. At that 
far-off period income tax was of an amount which we should 
now consider almost negligible, and, consequently, there was 
nothing like the same eagerness to challenge assessments and 
no constant demand for fresh editions of ** Dowell”’ as there 
is now. No second issue was called for till 1885; the third 
appeared in 1890 ; and thereafter, when the tax became more 
and more the sheet anchor of successive Chancellors of the 
Exchequer, new editions were necessitated more regularly, 
and now the ninth has just been published. The author, who 
died a good many years ago, was an enthusiastic researcher iu 
the fiscal domain, and, as one of the fruits of his investigations, 
his “ History of Taxation and Taxes in England from the 
earliest times to the year 1885,” appeared ir 1888, a work 
which is a mine of valuable and curious information regarding 
the various expedients to which the State has had recourse in 
its efforts to raise money to carry on the Government. 


Mandates. 

REFERENCE WAS recently made in these columns to the 
function of the Permanent Mandates Commission. It was 
suggested that the issue of a detailed questionnaire to the 
Mandatory Powers is imperative if that function is to be 
properly discharged—the Foreign Office letter of 8th November 
notwithstanding. 

Another aspect of the same problem was debated in the 
House of Commons on the 14th inst.—namely, the proposal 
of the Commission to hear petitions from the Mandated 
Territories against the exercise of executive control by the 
Mandatory Powers. 

It would seem that the proposal has arisen from an incident 
which occurred last March. The Commission was in session 
at Rome, and was approached by a “ self-constituted Syrian 
delegation.” It was found that the existing rules of procedure 
compelled the Commission to refuse a hearing to the delegation. 
\ decision of the Council was then invoked by the Commission. 
The Council then invited the opinions of the Mandatory 
Powers ; and, in view of the importance of the question raised 
for its decision, the Council has just postponed until March 
the final consideration of such opinions. 

The question is therefore sub judice and deserving of 
attention. What consequences are likely to follow if the 
Commission is to be allowed, not only “ to ask every sort of 
question,” but also “to lend an ear to any report which 
reaches it” ? It was suggested in the Parliamentary debate 
that such a procedure would virtually constitute a court of 
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appeal in which the defendants are sovereign states. There | Collieries (1889) Ltd., 1906, A. 


would come about a division and a weakening of executive 
control. “ The hand that holds the sceptre should be visible 
and there should be only one hand.” 

The argument is an old one and one that carries an 
undeserved weight—namely, that to allow the Commission to 
hear the appeals of the Mandated Territories would be a 
violation of the sovereignty of the Mandatory Powers. The 
term “ sovereignty ” seems a kind of cloak to shelter diverse 
and undefined views concerning the rights which may be 
exercised by States ; and any argument which is based upon 
such a term must fail to carry conviction if it be impartially 
examined. It does not seem satisfactory to allow such an 
argument to deprive the Commission of a power which seems 
essential to the proper discharge of its funotion 


Legislation by Order in Council. 

AT A RECEN Lord Chief Justice is reported to 
have invited the vigilant criticism of all acts done “ under the 
extremely plausible guise of the Prerogative of the Crown,” 
and especially of all Bills, before either House of Parliament, 
which incorporated the following type of provision—that 
rules might be made under the Act and that these rules should 
though they were enacted in it 


, 
r function the 


have the same force as ' 
* What honest or reasonable excuse is there for legislation of 
this class?” Lord Hewarr finds his question unanswerable, 
and deprecates “‘ a great and increasing pretension on the part 
of the bureaucracy 

It must have been with some measure of satisfaction that, 
a few days later, Lord Hewarr delivered the judgment of 
the Court of Criminal Appeal in R. v. Kynaston (Times, 
14th inst.). The facts themselves are not of interest; thev 
concern the conviction of Colonel Kynaston for “ aiding, 
abetting, and procuring a man to obtain medicinal opium, 
contrary to the Dangerous Drugs Act, 1925.” The interest 
lies in the fact that the Dangerous Drugs Act, 1925, has never 
been brought into operation by Order in Council, and that the 
conviction had therefore been obtained under an Act of 
Parliament which virtually did not exist ‘ By one of those 
devices referred to in that phrase of HaLuam, which tells us 
that we must venerate that which we cannot presently 
apprehend, the Dangerous Drugs Act, 1925, by s. 7, s-s. (3), 
provides that *‘ the Act shall come into operation on such date 
as his Majesty may by Order in Council appoint.’ ... This 
pleasant method of legislating by a hypothetical and contin- 
| 


vent Order in Couneil resembles nothing so much as 


pulling a bell handle without a bell at the other end. These 
provocative words of Lord Hrwart must cause every 
constitutional lawver to investigate the power which such a 


provis 1on Invests In a Government. Does it enable a Grovern- 
ment to visit an Act of Parliament with the 


nullity ; and does it enable a Crovernment to do SO with 


anction of 


impunity ? And, again, what are the precise means whereby 
it may be ensured that an Act of Parliament shall not become 
null and void by a mere unintended omission to make the 
These questions must be of some 


HeEWART'S 


required Order in Council 2 
interest even to those who do not share Lord 
aversion to legislation by Order in Council. 


Bad Work and Wages Deductions. 

In THE CASE of Hart v. Riverside Mills Co., recently heard 
by a Divisional Court, a small sum of money and a large 
principle were inissue. The defendants had deducted sixpence 
from the plaintiff's wages for negligent work; the latter 
being advised that they were not entitled to do so, applied 
to the local justices and obtained an order that the defendants 
should pay the money to her. On appeal to a Divisional 
Court, consisting of Hewarr, L.C.J., and Avory and SALrer. 


JJ., the order was reversed, the Lord Chief Justice dissenting. 

The point arose on the Truck Act, 1831, which is most 
strictly framed to ensure that wages shall be paid in coin 
Accordingly, in 


only. Williams vy, North's Nai gation 


| 
| 


126, it was held that 
employers were not ent itled to deduct a debt due to them from 
a servant’s wages, even when a magistrate had ordered the 
workman to pay the money. 

Thus it is clear that a counter-claim must be disregarded 
on payment of wages, and the justices and the Lord Chief 
Justic e appear to have based their decisions on this principle. 
[s it, however, applicable ? The other two judges seem to 
have taken the view that “ wages ’’ meant remuneration for 
work properly done, with an implied condition to this effect if 
The report is a short 
one, and it is not clear from it whether s. 1 of the Truck Act, 
1896, applied. If it was not excluded by the Home Secretary, 
under s 4, or by the absence of the requisite notice under s. l, 
the decision of the Divisional Court falls into line with that in 
Pritchard v. James Clay (Wellington) Ltd., 1926, 1 Ch. 238 

in which, however, the employers failed because they had 
not exhibited the notice. If, in the present case, the employers 
did not exhibit the notice, it is somewhat difficult to reconcile 
the two cases, for the implication of Pritchard's Case seems 
to be that deductions for bad work can only be made under 
the Act of 1896, if, in the case of piecework, at all. And that 
was a strong case, for there was an express contract that 
the deductions made should be allowed. 


The Home Secretary and a Husband and Wife. 

Tue case of Joun Finzay ought not to pass without notice, 
and it may be hoped that some Member of Parliament will 
ask the Home Secretary for an explanation of bis action in 
the matter. The facts were simple. JoHN FINLAY was a 
convict on ticket-of-leave, granted on two conditions : (1) that 
he was not to enter Portsmouth, and (2) that ke should not 
molest his wife. Admittedly he did go to Portsmouth and 
saw his wife who was living there. Thus he clearly broke the 
first condition. He pleaded, however, that he wished to live 
with his wife, and she was anxious to live with him, but that 
he could not get a home for her outside Portsmouth. The 
magistrate’s clerk said that the Home Secretary declined to 
amend the terms of the licence, and that therefore they 
had no option ‘but to convict him on the charge of 
breaking them. They did so and sentenced him to three 
months’ imprisonment, and Fintay remonstrated with them 
that they were “ divorcing him from his wife.” 

On the face of it this was an entirely legitimate protest. 
The second of the conditions of the licence, that he should not 
molest his wife, indicated some previous matrimonial trouble. 
But clearly if the woman wanted to live with him, the breach 


wages were placed on a standard basis. 


had healed, and he could not, in the legal sense, “ molest ” a 
spouse who desired to be reconciled to him and to live with 
him. This forgiveness was no doubt the duty of the wife, 
but it is a duty which it is not always easy to perform, and the 
difficulty was surely aggravated when the husband returned 
with the taint of conviction on him. One would have thought 
therefore that every encouragement would be given to a woman 
in such circumstances to cleave to her husband, but the Home 
Secretary’s refusal to alter the conditions effectively puts man 
and wife asunder. It is not too easy for a woman with two 
little children to maintain to keep faithful to a convict. On 
the facts as reported the Home Secretary appears to be making 
it harder for Mrs. Fintay. There may be quite a good 
explanation of his action, but it has not so far been made. 
The present tendency of our law is to render desertion of one 
spouse by the other extremely easy—a woman with a 
“restrained” income can desert her husband with less 
inconvenience than if she is caught participating in a whist 
drive—and the decree for restitution of conjugal rights, 
framed to keep spouses together, was emasculated in 1884, 
and has been a mere sham ever since. English courts by 
enforcing a “ molestation ” clause in a separation deed can 
effectively keep spouses apart, but bave no means of preventing 
capricious desertion. The legal separation of FINLAY and his 
wife, who wish to live together, strongly requires justification. 








se 


m 
m 


th 


pr 


in 


sta 
reg 
alt 
ob; 
the 
Un 
reg 
tha 
if s 
as ( 
but 


suc 


or | 
Cor 
Uni 
to 


in 8 
to h 
wit] 
all 1 


of t 


imp 
the 


whe 





lat 
ym 


led 
ief 
ile. 

to 
for 
tif 
ort 
ct, 


ry, 


>in 
38 
ad 
ers 
vile 
ms 
ler 
hat 
hat 


vill 

in 
3 a 
bat 
not 
ind 
the 
ive 
hat 
"he 
to 
1ey 

of 


em 


ast. 
not 
ple. 
ich 
rm 

ith 
ife, 
the 
ned 
ght 
1an 


lan 
Wo 
On 
ing 
0d 


one 


less 
hist 
hts, 
84, 

by 
can 
‘ing 

his 











Dec. 25, 1926 


THE SOLICITORS’ JOURNAL & WEEKLY REPORTER.  [Vol. 70; 1229 












Trade Unions and the Law: their 


History and Present Position. 
| A 
By E. P. HEWITT, K.C., LL.D. 
(Continued from p. 1210.) 

The Trade Union Act, 1913, provides (s. 1), that the fact that 
a combination has objects other than “ statutory objects,” 
does not prevent such combination from being a Trade Union 
for the purposes of the Trade Union Acts, so long as it is a 
Trade Union as defined by the Act of 1913; and (subject to 
the provisions as to the furtherance of political objects) any 
such Trade Union may apply the funds of the union for any 
lawful purposes authorised by its constitution. Sub-section (2) 
defines the expression “ statutory objects "—which does not 
occur in the earlier Trade Union Acts—as meaning the objects 
mentioned in s. 16 of the Act of 1876, but proceeds, somewhat 
inconsistently, as follows :— 

““ Namely (my italics), the regulation of the relations 
between workmen and masters, or between workmen and 
workmen, or between masters and masters, or the imposing 
of restrictive conditions on the conduct of any trade or 
business, and also the provision of benefits to members.” 
It will be observed that the objects specified in this sub- 

section as being “statutory objects,” are not identical with, 
although substantially to the same effect as, the objects 
mentioned in s. 16 of the Act of 1876. It is material to notice, 
moreover, that the statutory objects are purely industrial in 
their nature. 

Section 2 (1) gives a new definition of the expression “ Trade 
Union,” for the purposes of the Trade Union Acts, and the 
precise terms of this clause, as will be seen later, are of great 
importance— 

“ The expression ‘ Trade Union,’ for the purposes of the 
Trade Union Acts, 1871 to 1906, and this Act, means any 
combination, whether temporary or permanent, the principal 
objects of which are under its constitution statutory objects : 
Provided that any combination which is for the time being 
registered as a Trade Union shall be deemed to be a Trade 
Union as defined by this Act so long as it continues to be so 
registered ” (my italics). 

By s-s. (2), the registrar is not to register a combination as 
a Trade Union unless, in his opinion, its principal objects are 
statutory objects, and he may withdraw the certificate of 
registration of any Trade Union if its constitution has been 
altered so that its principal objects are no longer statutory 
objects, “ or if in his opinion the principal objects for which 
the Union is actually carried on are not statutory objects.” 
Under s-s. (3) an unregistered Trade Union may, without 
registering the Union, apply to the registrar for a certificate 
that it is a Trade Union within the Act, and the registrar, 
if satisfied that its principal objects (under its constitution and 
as carried on) are statutory objects, is to grant such certificate ; 
but he may afterwards withdraw the same if satisfied that 
such certificate is no longer justified. By s-s. (4), a person 
“ aggrieved ” by a refusal to register or to grant a certificate, 
or by the withdrawal of a certificate, may appeal to the High 
Court ; and by s-s. (5), the registrar's certificate that a Trade 
Union is a Trade Union is, so long as such certificate is in force, 
to be conclusive. 

The above provisions requiring (subject to the proviso 
in 8. 2 (1)) a Trade Union, whether registered or unregistered, 
to have statutory objects as its principal objects, in order to be 
within the Trade Union Acts, must be construed as requiring 
all the principal objects to be statutory objects. The words 
“the principal objects of which ” cannot be read as “ some 
of the principal objects of which,’ nor even as “the most 
important of the principal objects of which.” Accordingly, 
the statutory objects being purely industrial, it follows that 
where a Trade Union has among its principal objects any which 











are not industrial, it will not satisfy (apart from the proviso 
in s. 2 (1)) the requirements of the definition clause. Under 
the proviso in s. 2 (1), where a combination is actually on the 
register of Trade Unions, then so long as it continues to be so 
registered it is to be deemed to be a Trade Union within the 
meaning of the statutes. 

An important question arises as to the registrar's duty of 
withdrawing a certificate under s-ss. (2) and (3) of s. 2. If, 
for example, any of the principal objects which a Trade Union 
has under its constitution, or for which it is actually carried 
on, are not statutory objects—as would be the case, apparently, 
if one of its principal objects should be the nationalisation 
of an industry—does it become the duty of the registrar to 
remove such Trade Union’s name from the register, if it has 
been registered, or to withdraw the certificate granted under 
s-s. (3), if the Trade Union is unregistered ? From the terms 
of s. (2) of the Act of 1913, read with s. 6 of the Act of 1871, 
the registrar would appear to be bound, upon application, 
to register a Trade Union, unless, in his opinion, the principal 
objects of the Trade Union—according to its constitution, or 
according to its actual practice—are not statutory objects. 
In like manner, it would seem that where an unregistered 
Trade Union applies for a certificate that it is a Trade Union 
within the Acts, the registrar is bound, under s. 2 (3), to grant 
such certificate, if satisfied that the principal objects of such 
Trade Union are statutory objects. 

On the other hand, in deciding whether he will exercise 
the power of withdrawing a certificate (where the facts would 
justify a withdrawal), under s. 2 (2) or s. 2 (3), the registrar 
appears to be given an uncontrolled discretion—a discretion 
which must, of course, be judicially exercised, but which is 
not subject to review. Although an appeal lies under s. 2 (4) 
against the refusal of the registrar to register a Trade Union, 
or to grant a certificate under s-s. (3), or against his with- 
drawal of a certificate, there appears to be no person 
“aggrieved ’’ within the section, who could appeal to the 
court upon the ground that the registrar ought to have refused 
to register or to grant a certificate, or ought to have insisted 
upon withdrawing a certificate under s. 2 (2) ors. 2 (3). 

By s. 3 (1) of the Act of 1913, the funds of a Trade Union 
are not to be applied in furtherance of the political objects 
mentioned in the section “ (without prejudice to the further- 
ance of any political objects), unless the furtherance of those 
objects has been approved as an object of the Union by a 
resolution passed on a ballot taken in accordancé with the Act, 
and (where such a resolution is in force), unless rules approved 
by the registrar are in force providing—-(a) that payments 
in furtherance of those objects are to be made out of a separate 
fund (called the Political Fund), and for the exemption of any 
member from obligation to contribute, if he gives the required 
notice, and (b) that any member exempt from contributing 
shall not by reason thereof be excluded from any of the benefits 
of the Union. Sub-section (3) of s. 3 sets out the political 
objects to which the section applies. These comprise (inter 
alia) the payment cf election expenses and of the maintenance 
of a Member of Parliament, and the expenses of propaganda 
work in the distribution of literature, or the holding of political 
meetings. 

The words within brackets in s. 3 (1), set out above, “ (witb- 
out prejudice to the furtherance of any other political objects) ” 
would appear impliedly to authorise a Trade Union to expend 
its funds tor political purposes other than those mentioned in 
s-s. (3), without satisfying the conditions which have to be 
complied with before the Union's funds can be applied for the 
purposes specified in the section. 

Section 4 provides for a ballot being taken for the purposes 
of the Act (7.e., to determine whether political objects shall be 
among the objects of the Trade Union), such ballot to be 
taken io accordance with rules of the Trade Umon to be 

approved by tbe registrar ; and s. 5 contains provisions relating 
to notices of objection to contribute. By s. 5 (1), a member 
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may give notice in the form set out in the schedule to the Act 
orina form to the like eftect, that be objects to contribute to the 
Union’s political fund ; and on a resolution being passed that 
the furtherance of political objects shall be an object of the 
Union, notice must be given to members acquainting them 
that each member has a right to be exempt from contributing 
to the political fund, and that a form of exemption can be 
obtained on application. Under s-s. (2), a member, on giving 
the notice of objection, is to be exempt from contributing 
to the politic al fund, as from the lst of January next after the 
notice is given, or, if given within one month after notice 
givea to members of the adoption of a resolution approving 
the furtherance of political objects, then, as from the date when 
the member gives his exemption notice. 

It will be observed from these provisions that until an 
exemption notice 1s actually given, and (unless given within 
the one month above referred to) until the Ist January next 
following the giving of the notice, the liability to contribute 
exists. Moreover, in the case of every member who bec omes 
such after one month from the time when a resolution for the 
furtherance of political objects has been passed, the liability 
of such member to contribute to the Political Fund must 
continue until the Ist of January after he 
Section 6 enables effect to be given to an exemption 


gives an exemption 
notice 
to contribute, either by ma 


the political fund, or by relieving any members who are 


king a separate levy in Tespect ol 


exempt, from payment of part of any contributions towards 


the expenses of the | nion 


The Act sets out i: a »chedule a form of exemption notice, 
which contains the word Py I ob) ct to contribute to the Political 
Fund and am exempt from contributing to that fund 
(The italics are mine The main criticism to which the Act 
of 1913 has heen ubjes ted is that the Act IMpo.es genera! 


liability on the members of a Tr. de Union (alter a re olutios 
ed for the furtherance of political object ) te 
sand until, by the statu- 
To give 


to 


has been pas 
contribu e to the Political Fund unle 
tory notice, exemption has been expres-ly claimed 
be for a member 


such a invidious act 


notice may aa 
undertake. The object of the Bill introduced in a previou 
session, generally kaown as the Political Levy Bill—whether 


not, worded in . hb: most manner tu 


to remove entirely the we neral 


it was, or Wa ipprope ite 
accomplish its 
liability imposed on members to contribute to the Political 
Fund, so that there would be no neces 
who objects to contribute to claim exemption, but it would 


be left to those who desire to contribute to give notice of their 


purpo e was 
itv for any member 


intention so to do. 
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Some Points of Highway Law. 
VI. 
By ALEXANDER MACMORRAN, M.A., K.C. 
(Continued from page 1210.) 
REMEDIES FOR NON-REPAIR. 

It has been already pointed out that at common law liability 
to repair a highway is, in general, on the inhabitants of the 
parish, and it has been decided that this liability is not 
affected where there has been legislation subsequent to 1835, 
by virtue of which a statutory liability has been cast upon 
highway boards and district councils. In Reg. v. Shipley 
Parish Council, 61 J.P. 488, it was decided that an indictment 
for non-repair of a highway did not lie against a parish council, 
although, by s. 6 of the Local Government Act, 1894, the 
liabilities and duties of the inhabitants of a parish are 
transferred to the parish council. The result is curious and not 
altogether satisfactory. If the inhabitants of a parish are 
indicted for non-repaltr of it some of the inhabitants must appeal 
and plead in person and their attendance is secured by means 
of a writ of venire facias served on any two of them. If 

















the indictment is preferred at quarter sessions, the attendance 
of the inhabitants may be enforced by summons. If the 
inhabitants plead not guilty, the indictment is tried in the 
ordinary way. If they plead guilty the plea is recorded. 
sut in either case the procedure to enforce the conviction is 
unsatisfactory having regard to the fact that the inhabitants 
have now no powers for repairing the highway and that the 
only bodies capable of actually repairing the highway are not 
represented at the hearing of the case. The Highway Act, 
1835, contains certain provisions whereby the liability to 
repair a highway may be enforced summarily, but if the 
liability to repair is disputed the justices before whom the 
complaint is made must direct an indictment to be prepared 
against the inhabitants of the parish. There is a similar 
provision in the Highway Act, 1862, but that remedy is open 
to the same observation. Another remedy was that given 
by the Highway Act, 1878, s. 10, which provides that if a 
highway authority fail to maintain and repair a highway the 
county council, if satisfied of the default by enquiry and a 
report by its surveyor, may order the authority to perform 
the duty within a specified time ; but here also, if the authority 
dispute liability to repair, the county council must direct an 
indictment to be prepared against th: defaulting authority 
at the next practicable assizes. It will be observed that this 
indictment is against the highway authority and not against 
the inhabitants of the parish in which the road lies. See 
R. v. Mayor of Poole, 19 Q.B.D. 602, and R. v. Mayor of 
Wakefield, 20 Q.B.D. 810. Three is a provision in the Local 
Government Act, 1891, to the effect that ii a parish council 
ov parish meeting resolves that a rural district council has failed 
in its duty to repair a highway it may complain to the county 
council, and that council, if sati.fied of the defuult by due 
enquiry, may, by resvlution, transfer to itself the duties and 
powers of the district council in the matter. Or the county 
council may, instead of such transfer, order the district council 
to perform its duty within a specified time, and in case of 
default may appoint a person to perform the duty. 

All these suggested remedies for non-repair are open to 
ubjection on the ground of convenience, and accordingly, it 
has become the custom, in the case of highways of any 
importance, to test the liability to repair by means of an action 
in the name of the Attorney-General. The action may be 
brought in either division of the High Court, and it is usual 
to claim a declaration as to the liability to repair. There 
may also be claimed a mandatory order to repair, though the 
court will not prescribe the manner of such repair. But such 
an order is rarely, if ever, necessary, fora public body such as a 
district council would presumably carry out its duty if liability 
were established. This remedy by action is by far the most 
convenient one and it is now frequently adopted. In the case 
of a highway repairable ratione tenur ’, a simple remedy is 
provided by the Local Government Act, 1894, s. 25 (2). If 
such a highway appears on the report of a competent surveyor 
not to be in proper repair and the person liable to repair the 
same fails to do so when requested by the district council, 
that council may repair it and recover the cost from the 
person liable. But it is to be observed that the proceedings 
must be taken against the occupier, not the owner, of the 
lands charged: See Cuckfie ld R.D.C. v. Goring, 1898, l 
Q.B. 865: Daventry R.D.C. v. Parkeor, 1900, 1 Q.B. 1. 

Some reference has already been made to the Highway 
Acts, although for the most part the observations in these 
articles have had reference to the common law applicable 
to highways. These Acts are very numerous and it is altogether 
beyond the s¢ ope of these articles to set out their provisions 
and effect. The history of them will be found concisely 
stated in “* Pratt on Highways,” p. 166. Had space permitted, 
it might have been useful and it certainly would be interesting 
to refer to some of the provisions of the Highway Act, 1878, 
notably provisions relating to main roads and extraordinary 
traffic. These subjects must, however, be left over for future 
consideration. (To be continued.) 
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Some Modern Criminal Legislation. 
By Sir TRAVERS HUMPHREYS. 


THE large number of Acts of Parliament dealing exclusively 
or mainly with Criminal Law which have been placed upon 
the Statute Book in the present century may be to some extent 
a reflexion of the increasing interest taken by the public in the 
subject of crime and criminals. The debates in Parliament, 
the correspondence in the Press, the published speeches of all 
sorts and conditions of men (and women) which preceded’ the 
passing of the Criminal Evidence Act, 1898, may have found 
an echo in the veritable spate of criminal legislation which has 
followed. Certain it is that the twenty or more Acts of 
Parliament which would be indexed under the heading 
Criminal Law, extending from the Larceny Act, 1901, to the 
Criminal Justice Act, 1925, * have profoundly altered the prac 
tice and the administration of the criminal law, and in some 
respects the law itself. The practitioner on the criminal 
side in the last years of the reign of Queen Victoria had 
witnessed few changes in procedure, and had little need to 
search among the volumes of Statutes to find his law. 

Most of the indictable offences were to be found in the series 
of Criminal Law Consoliaation Acts of 1861, which was due 
almost entirely to the industry and learning of the late Mr. C. 8. 
GREAVES, Q.C. 

Criminal pleading in 1900 was couched in forms which had 
altered little, if at all, in the lifetime of the practitioner of that 
date. Lengthy, cumbrous and full of technicalities an indict 
ment, particularly one for a common law offence, was something 
not to be attempted, and it is feared not to be understood, but 
by the expert. To him it was, doubtless, a “ thing of beauty,” 
but not a “ joy for ever,” since the whole complicated system 
was swept away by the Indictments Act, 1915, and the Rales 
made under that admirable Act. From time to time sugges- 
tions had been put forward for simplifying criminal pleading, 
and the present writer remembers a suggested form of indict- 
ment, circulated by His Honour Judge CiurrR, then a 
Metropolitan Police Magistrate, which, in its essential features, 
was not unlike the form now in use. The keynote of the Act 
is simplicity and the avoidance of technicalities. 

“ The statement of offence shall describe the offence shortly 
in ordinary language avoiding as far as possible the use of 
technical terms,” Rule 4 (3), and so with regard to the 
particulars of such offence, Rule 4 (4). Counts for felonies 
and misdemeanours may be joined in one indictment, while 
the strict rules as to descriptions of persons, property, plac es, 
times, ete., formerly prevailing, are replaced by a series of 
rules authorising such descriptions “in ordinary language, in 
such a manner as to indicate with reasonable clearness * the 
matter or thing referred to. It is no secret that the Act and 
tules are due to the genius for clarity of expression and great 
knowledge of criminal law of Mr. Justice Avory. To the same 
learned judge the public and the profession are indebted for the 
three modern consolidating criminal Statutes: the Perjury 
Act, 1911; the Forgery Act, 1913; and the Larceny Act 
1916. 

The Indictments Act has been an unqualified success 
With a copy of the Act and Rules before him, no intelligert 
solicitor’s clerk should have any difficulty in drawing a perfectly 
good indictment for any offence. Perhaps, some day, the 
Legislature will complete its beneficent work of simplifying 
criminal trials by allowing an accused person to make admis- 
sions and thereby save much expense to the prosecution, the 
defence, and the country. In most cases the Defendant 
who has a definite line of defence would be only too glad to 
obviate the necessity of listening to a long procession of 
witnesses for the prosecution called to establish facts which 
he has never disputed, while the advantage to the court and 
jury of knowing at the outset what is the real issue in the case 
can hardly be overrated. So long, however, as the impression 


“* Not including War or Emergency [ egislation 











continues to prevail that a criminal trial is a sort of game to be 
played by one side strictly according to the rules, while the 
other side is free to break most of them in favorem vit (since 
dissolvitur lex cum fit judex misericors), it is perhaps, too much 
to expect that any form of pleading as in civil cases, will be 
permitted to, much less imposed upon, accused persons. 

Of the Criminal Evidence Act, 1898, it may be said that it 
has worked admirably, in precisely the opposite direction to 
that anticipated by its original sponsors. It may be doubted 
whether the absence of a right to give evidence on oath was 
ever a real stumbling block in the way of an innocent person ; 
it was assuredly an admirable argument for the defence of a 
guilty one and most effectively was it employed by the brilliant 
advocates of the past. The prisoner's story “ which he himself 
would tell you on oath, gentlemen, were he permitted to do 
so,” it may be safely asserted, lost nothing in the telling of it 
by his counsel—and counsel was not liable to cross-examina- 
tion. How often on the other hand is a weak case for the 
prosecution to-day strengthened— to the extent of conviction— 
by the admissions of the prisoner in the witness-box. The 
real justification for the Act it is suggested is the impossibility 
of defending upon any logical grounds the previously existing 
state of the law. 

The establishment of the Court of Criminal Appeal by the 
Court of Criminal Appeal Act, 1907, abolished a real grievance 
on the part of many persons convicted on indictment, more 
particularly at Quarter Sessions. There was no means by 
which a mis-statement of the law or the mis-reception ol 
evidence by the trial judge could be remedied, except with the 
leave and indeed the active assistance of the judge himself 
and chairmen of Quarter Sessions were none too ready to 
state a case for the Court of Crown Cases Reserved as to the 
accuracy or sufficiency of their direction to the jury. The 
right to appeal upon any question of law was a reform long 
overdue and has resulted in the pronouncement by the Court 
of Criminal Appeal of some judgments of an importance far 
beyond the decision ofthe particular case. One other direction 
in which the institution of the Court of Criminal Appeal has 
had a most beneficial effect has been in the matter of length of 
Not only have excessive sentences in individual 
cases been reduced—and in a veiy few cases inadequate ones 
increased—but the reported judgments of the Court giving 
the reasons for the alteration must be of the greatest assistance 
to those who have the duty of endeavouring to make the 
punishment fit the crime as enunciating the principles upon 
which the Court has acted. Standardisation of sentences is 
neither practicable nor desirable, but anything which tends 
to correct glaring inequalities in sentences must be useful as 


entences. 


inducing and encouraging that sense of proportion which is so 
desirable in such matters. That the absence of any pawer in 
the Court to order a new trial is a defect in the Act has been 
repeatedly stated by the Court itself, an opinion which must 
be respectfully concurred in by any lawyer of experience in 
criminal cases. That such a power, if possessed, would be 
<paringly exercised is surely no reason why the opportunity 
of doing justice in certain cases should be withheld. 

The Infanticide Act, 1922, was no doubt due to a desire to 
abolish the gruesome farce of sentencing to death a woman 
who had killed her newly-born child under circumstances 
which made it certain that the sentence would not be carried 
out. The Act is carefully drawn so as to preserve intact the 
legal doctrine of criminal responsibility. The woman who 
by a wilful act or omission has caused the death of her newly- 
born child is still prima facie guilty of murder. Her crime is 
however reduced in gravity from murder to manslaughter 
(infanticide is punishable as manslaughter) if the balance of 
her mind is at the time disturbed by reason of her not having 
fully recovered from the effect of giving birth to the child. 
The question has indeed been mooted in medico-legal circles 
whether it can ever be right to punish as for a crime a woman 
whose wrongful act or omission is found to be due to an 
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unbalanced mind. It is submitted that the answer to such a 
query is, that the question of punishment may safely be left 
in the hands of the judges of the High Court who alone deal 
with cases of this character. The power to sentence to penal 
servitude or imprisonment has not operated in other cases to 
prevent the judge from adopting a more merciful course, and 
there is no reason to suppose that this class of case has been 
or will be dealt with in any other than a sympathetic spirit. 
A more subtle argument which has been used is that the Act 
does create an exception to the rule as laid down by the judges 
in Macnaughten’s Case, and that we have here the first sign 
of an admission by the Legislature that on some occasions 
at least effect ought to be given to the theory of the 
“uncontrollable impulse.” Whether this is the correct view, 
and whether, if it be so, the Act of Parliament can be said 
to have affected to any extent the inviolability of the common 
law rule as to criminal responsibility, are matters outside the 
scope of the present article. 
(To be continued.) 





The Courts of Scotland. 


(Continued from page 1154.) 
Arrest To TRIAL ON INDICTMENT. 

When a person is arrested in Scotland he must be- brought 
before a magistrate within forty-eight hours. At the same 
time he is entitled to private interview with a solicitor before 
he appears in court. If he is charged with an indictable 
offence and he cannot instruct a solicitor, he must have the 
professional assistance of the solicitor for the poor, who, as 
explained in the recent article in Tue Soxicrrors’ JourNAL 
on “‘ The Poor Lawyer,” is attached to every sheriff court. 
In indictable offences the accused merely appears formally 
before the magistrate and is then remitted to the nearest 
sheriff court for declaration. The appearance before the 
sheriff for that purpose has also largely become formal as on 
the advice of his solicitor the accused rarely emits any 
declaration or statement at this stage. Previous to the 
appearance of the accused for declaration the police have 
passed on all the information in their possession to the 
Procurator Fiscal and the accused is served with a copy of 
the Fiscal’s petition to the sheriff for the accused’s committal. 
This petition gives the accused the gist of the charge against 
him. When the accused appears for declaration the sheriff 
usually commits him for further examination for a period of 
eight days. He may, of course, fully commit him. At this 
stage bail may be applied for if the crime is bailable, but the 
granting or refusal thereof is entirely within the discretion of 
the sheriff, who will not usually allow it at this stage if seriously 
opposed by the Fiscal. Meantime the police and the Fiscal 
continue their inquiries and to effectively do so the Fiscal 
may obtain a warrant to cite any persons likely to have 
information anent the crime who are compelled to attend and 
may be examined on oath. The statement made by such 
person is called a precognition, and is taken down and some- 
times signed by the person making it. If such person, however, 
is subsequently cited as a witness in the trial of the accused, 
he is entitled, if he so desires, to have his precognition destroyed 
before he gives his evidence. The information obtained by 
the Fiscal and the police is sent to the Crown Office for 
instructions of Crown counsel. If Crown counsel instruct 
proceedings on indictment then, when the accused appears 
next in court, he is committed to prison until liberated in due 
course of law. If the crime is bailable, the accused is entitled 
to be liberated on bail at this stage as a matter of right. If 
he is aggrieved at the amount of bail demanded he may 
appeal to a judge of the High Court of Justiciary. The sum 


fixed as bail is lodged in the hands of the sheriff clerk of the 
court in the district in which the accused is to be tried and 
the accused signs a bond undertaking to appear at all diets to 
which he is cited. 


The sheriff clerk’s office is usually made 
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the address of citation If the accused fails to appear for trial 
the bail is forfeit and if the trial was to take place in the 
High Court of Justiciary the accused technically becomes a 
rebel, which involves certain other forfeitures. 

There is no Habeas Corpus Act in Scotland but certain 
enactments have been in force from time to time to prevent 
prisoners languishing in prison for long periods without being 
brought to trial. The matter is now regulated by the Criminal 
Procedure (Scotland) Act, 1887. The general effect of that 
Act is that the accused must be liberated and absolved from 
the criminal process on which he was arrested if he is kept in 
prison untried for the period of 110 days after committment, 
unless the trial of the accused has not been completed within 
that period on account of the illness of the accused or of a 
judge or juror or the absence or illness of a witness or some other 
sufficient cause in the discretion of the court. Provision is 
made for liberation after sixty days if not brought to trial 
within that time, but such liberation does not free the accused 
from the charge. 

The trial of the accused as already stated proceeds on 
indictment at the instance of the Lord Advocate. The 
indictment is printed. If the trial is to take place in the 
Justiciary Court it is signed by the Lord Advocate or an 
Advocate Depute. If the trial is to take place in the Sheriff 
Court it is signed by the Procurator Fiscal. In the old days 
the indictment was a very tricky document affording all 
sort of loopholes to the accused. In its modern form as regu- 
lated by statute it is very simple. Nomina juris are not charged 
but short statements of fact sufficient to infer a crime. In 
this way there is no need to specify degrees of crime as the 
greater will always include the lesser, and if the crime is one 
at common law, and by statute also it is covered. If it is 
purely a statutory crime the statute must be referred to. 
Great latitude is allowed as to time and place so long as these 
are not of the essence of the charge. Technical flaws may 
always be cured by leave of the court so long as the accused 
will not be prejudiced thereby. Previous convictions are 
appended and schedules attached giving the list of witnesses 
for the prosecution and setting forth the productions. That 
part of the indictment which sets forth the grounds of the 
charge against the accused is called the libel. The accused 
as soon as he has appeared at the bar to stand his trial is 
referred to as the panel. 

Strictly speaking down to the appearance of the accused 
at the first or pleading diet about to be mentioned the case is 
not publicly before the court at all, although in point of fact 
the procedure already outlined takes place in open court. 
The case becomes public in one of three ways. If the accused 
desires to plead guilty and to hasten his trial he may im- 
mediately after appearance for declaration give written 
notice by his solicitor to the Crown Agent intimating his 
desire to plead guilty to the charge whereof he is accused. In 
that event his trial is fixed for a date not less than four days 
after such notice. He is then served with a copy of the 
indictment only, and appears before the Sheriff sitting without 
a jury. If the crime is one that the sheriff is competent 
to try he may sentence the accused at once. If the crime is 
not within that category or if in the opinion of the sheriff the 
crime is of such aggravated nature that it demands heavier 
sentence than may be passed by him, or on account of previous 
convictions the sheriff may remit the accused to the High 
Court of Justiciary for sentence. If the procedure just outlined 
be not adopted the accused is ultimately tried on the direction 
of Crown Counsel through the Crown Office in the High Court 
of Justiciary, or in the Sheriff Court. In both cases the trial 
is by jury. In either case notice is given to the accused to 
appear at two diets. The first diet must be not less than six 
days after service of the indictment on the accused, and the 
second diet not less than nine days after the first. The first 


| diet is usually referred to as the pleading diet, and is always 





taken in the Sheriff Court whether the trial is to take place in 
that court or the High Court. 
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If the trial is to be in the High Court of Justiciary, the 
sheriff who presides at the first diet hears any preliminary 
pleas of the accused and records these if substantial. Objec- 
tions as to error in the record or to the validity of the citation 
must be taken at this stage or they cannot subsequently be 
raised. Thereafter the accused is called upon to plead, 
and his plea of guilty or not guilty recorded. The record of 
the proceedings are then transmitted to the High Court of 
Justiciary. The second, or trial diet, as it is sometimes 
referred to, is then called before that court, either at Edinburgh 
or on circuit. That court may review the whole proceedings 
at the pleading diet, and desert the trial diet pro loco et tempore, 
or proceed to trial where the accused adheres to his plea 
of not guilty. If the accused has entered a plea of guilty 
at the first diet, the court proceeds to pass sentence on the 
motion of Crown counsel. Sentence must always be moved 
for. If the Crown have directed the trial to proceed before 
a sheriff and jury, the proceedings at the first diet follow 
the course above narrated, except that if the accused pleads 
guilty the sheriff who presides at the pleading diet may then 
and there pass sentence, or if the locus delicti is beyond his 
jurisdiction remit the accused for sentence to the sheriff 
court there. If the accused pleads not guilty he comes up 
for trial at the second diet in the sheriff court of the locus 
delicti. Provisions exist that the accused is provided with 
a list of the prosecution witnesses and enabling him to make 
an examination of the productions before the trial. Special 
defences must be intimated to the Crown at least two days 
before the trial, and ought to be intimated at the pleading 
diet. The accused is also entitled to a copy of the Jury 
List on application. 

(To be continued.) 








A Conveyancer’s Diary. 
Infants’ Property under the New Law. 
By J. R. PERCEVAL MAXWELL. 
INTRODUCTORY. 

Change in the Law affecting Infants’ Property.—The law relat- 
ing to the property of infants has been radically changed by 
recent legislation, but without prejudicing their beneficial 
interests. 

This new law, though logical, and consistent with general 
principles is, at first sight, a little difficult to follow, owing to 
the fact that it is not all enclosed within the bounds of a single 
Act ; moreover the law applicable to a given set of facts may 
differ according to whether those facts took place before 1926 
or after 1925. Examples of this will appear throughout 
these articles, so I will here only refer to one, namely, 
where a legal estate in land has been conveyed to an infant 
solely as trustee. 

Vesting of a Legal Estate in Land held by an Infant, as Trustee, 
before 1926.—If this happened before 1926 the estate, on the 
Ist of January, 1926, became vested in the Public Trustee, 
pending the appointment of new trustees: L.P.A., 1925, 
Ist Sched., Pt. III, para. 3. 

Effect of a Conveyance of Land to an Infant as Trustee, after 
1925.—In a similar case after 1925, the conveyance to the 
infant would operate as a declaration of trust only: L.P.A., 
1925, s. 19 (4). 

Effect of Vesting Land in an Infant under the Old Law. 
—Under the old law the position of infants in regard to land, 
which includes all real estate in chattels real, was anomalous 

They could hold it, but save in exceptional cases, they 
could not deal with it. 

For this reason it was not usual even before 1926 to vest land 
in an infant, but it was sometimes done, with the result that, 
save where it could be dealt with by 8.L.A., trustees, an 
application to the court was generally necessary. Moreover, 





it was seldom possible to raise money on the security of such 
land, even when it would manifestly have been for the infant’s 
benefit to have done so. 

Mortgages by Infants prohibited under the Infants’ Relief 
Act, 1874.—Mortgages by infants are void under the Infants’ 
Relief Act, 1874, and the powers of the court to authorise 
such mortgages were restricted to salvage cases only. 

A pplication of Vendor's Lien to give effect to an Invalid 
Mortgage.—It is true that in the case of Nottingham Building 
Society v. Thurstan, 1903, A.C.6, the doctrine of vendor’s lien 
was applied to give practical effect to an invalid mortgage, 
but this was an isolated case, and does not materially affect 
the fact that it was generally expensive to deal with the land 
in any way, and seldom possible to raise money on it. 

These difficulties are now, for the most part, matters of 
history. 

Infants cannot be Estate Owners.—The principle of simplifica- 
tion of title to legal estates in land demanded that infants 
should not become estate owners, and effect was given to this 
by L.P.A., 1925, s. 1 (6); further, under 7., s. 20, an infant 
cannot be appointed a trustee. 

Effect of a Conveyance of a Legal Estate toInfants after 1925.— 
Any attempt to vest a legal estate in land in an infant after 
1925 will be ineffective for that purpose, and will operate to 
create an equitable interest only, or if the conveyance is made 
to joint tenants, some of whom are adults, to vest the legal 
estates in the adults. This subject will be dealt with more 
fully in a subsequent article. 

Effect of the New Law where Land was vested in an Infant 
before 1926.—Where, before 1926, land was vested in an 
infant it is now vested in trustees for the infant, either as 
settled land or on trust for sale. 

Where there were no trustees before 1926 the Public Trustee 
has become the depositary of the legal estate pending the 
appointment of trustees. 

General Principle as to Vesting of Legal Estates of Infants in 
Land.—The general principle applicable to the vesting of a 
fee simple or term of years absolute is that where there is a 
co-beneficiary of full age he takes the legal estate, either as 
tenant for life or trustee for sale, in other cases the estate is 
vested in the 8.L.A. trustees, as statutory owners or trustees for 
sale, who have power to deal with it under the 8.L.A., 1925, 
or by virtue of L.P.A., 1925, s. 28, or in the Public Trustee. 
In no case is land taken from personal representatives. 

S.L.A. Powers Exercisable by Trustees for Sale. -Thus, except 
to decide whether a vesting deed is required, it matters little, 
for purposes of disposition, whether the trustees are trustees 
for sale, statutory owners, or tenants for life. 7 

S.L.A. Powers Ezercisable by Personal Representatives.— 
These statutory powers are also exercisable by personal 
representatives in addition to their ordinary powers: A.E.A., 
1925, s. 39. The powers in question are contained in Pt. II 
of the 3rd Schedule to the S.L.A., 1925, and include, under 
s. 71,a power to raise money on mortgage for certain purposes. 

Power for the Court to Authorise T ransactions in respect of Land 
not settled on Strict Settlement.—Moreover, the T.A., 1925, s. 57, 
gives power for the court to authorise trustees (not being 
S.L.A. trustees) to carry out any reasonable transaction. 

Power for Court to Authorise Dealings with Settled Land.— 
The above section does not apply to settled land, but S.L.A., 
1925, s. 64, gives a general power to the tenant for life of settled 
land to effect any transaction which in the opinion of the court 
would be for the benefit of the settled land or the persons 
interested under the settlement, and is one which could have 
been validly effected by an absolute owner. This power is 
exercisable by statutory owners. 

Power of the Court to appoint Persons to Convey Infants’ 








Property and to Make Vesting Orders.—In addition, the court 
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personal representatives subject to the directions of the 
S.L.A if any; but a purchaser for value is not 
concerned to see that these directions are complied with : 


ib., 26 
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aching u wder the directio Pa) L A. Trustees. ™ -Where the 
personal representatives deal with the land under the direction 
of the 8.L.A. trustees the directions of the latter will protect 


the representatives provided that the transaction appears to 
be one authorised by the 8.L.A. or by the settlement, and any 
ipital money arising is paid to two trustees or into court. 

The equities affecting the capital money are matters to which 
the S.L.A must attend when the money is paid to 
them. 

Where the property is not settled land the legal estate will 
remain vested in the personal representatives by virtue of 
Pt. If of the Ist Sched. to the L.P.A., 1925. 


Effect of Vesting in Personal Representatives after 1925.— 
Where, after 1925, under a will, an infant becomes entitled 
t land not settled before the death of 
the land becomes settled land and after adminis- 
tration the bec S.L.A. trustees unless other 
trustees are appointed : 8.L.A., 1925, s. 30 (3). 

If the minority is likely to be long they can, after adminis- 
tration, by means of a vesting assent, transfer the legal estate 
to themselves, as statutory under s. 8 of that Act, 
but, as a rule, nothing would be gained by this. 

[f the minority is likely to be short the personal representa- 
tives will generally make use of their powers of disposition and 
under the Ad. of E.A., 1925, s. 39, and assent to 
to the person entitled to it on his 
will be used if the land 


trustees 


o an absolute interest i 
the testator, 
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ome 
owners, 


management 
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the legal estate | 
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attaining full age 11 
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remains settled land 


Determination of Settlenent.—Where a vesting assent has 
been executed and the settlement comes to an end otherwise 
than by the death of a for life a deed of discharge under 


the S.L.A., 1925, s. 17, will be required. 


Effect where after 1925 Personal Representatives hold Land in 
Trust for Infai Joint Tenants.—Where two or more infants 
tled as joint tenants the same rules apply until one 
of the Joint tenants attains full age. When this takes place, 
(4)). Then if the land remains 
settled land the statutory owners under s. 23 can call for an 

If iti settled land the adult can call for an assent 
elf on trust for sale, the proceeds to be held in trust for 
he infant as joint tenants. He cannot make title 
without appointing another trustee to act with him. Generally 
advise | vested in the personal 
ill the other joint tenant attains full age. 

nant, if a tenant for life, would be entitled 
to have the legal estate vested in him by a vesting assent under 
S.L.A., 1925, s. 19, and another vesting deed would then be 


required when the other joint tenant attained full age. 


Infants titled Updivided Shares hefore 1926.- Where 
infants were, before 1926, entitled to land in undivided shares 
the land would probably be settled land at the commencement 
of the L.P.A., 19% this case the L.P.A., 1925, Ist Sched., 
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were | Pt. IV, para. 1 (3), will apply and will vest the legal estate in 


the S.L.A. trustees, who may be the personal representatives 
under the will under which the infant derives his interest 
on the statutory trusts. 

In such a case, if there are no S.L.A. trustees, an application 
should be the court for the appointment of new 
A., 1925, $1. 

The next article will relate to the effect of the vesting 
of the L.P.A., 1925, and the S.L.A., 1925, in the 


made to 


were entitled before 1926. 
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Landlord and Tenant Notebook. 


The recent decision of His Honour Judge Staveley Hill in 

Trustees of Dale Street Wesleyan Chape l. 
Possession Leamington v. Bond, 1926, L.J., C.C.R., 
Required under p. 74, may usefully be noted, since it is a 
Rent Acts for decision given under the latter part ol 
Purpose in s.4°°5 ” (1) (e) of the Rent and Mortgage 
Public Interest Restriction Act, 1923, a provision 
Interest. which, up to the present, has not been very 

productive of case law. Section 4 “5” 
(L) (e) provides that an order for possession may be made of 
premises coming within the protection of the Rent Acts, 
where ‘the dwelling-house is reasonably required for the 
purpose of the execution of the statutory duties or powers of 
a local authority or statutory undertaking, or for any purpose 
which, in the opinion of the court, is in the public interest 


and the court in either case is satisfied as aforesaid as respects 
alternative accommodation.” It will be observed, of courge 
that even where an order is asked for under para. (e), the 
court must be satisfied as to the existence of alternative 
accommodation for the tenant, and this alternative accom- 
modation must be * reasonably suitable to the means of the 
tenant and to the needs of the tenant and his family as regards 
extent, character, and proximity to place of work,” and must 
consist * either of a dwelling house to which the Act applic 8, 
or of premises to be let asa separate dwelling on terms whi h 
will afford to the tenant security of tenure reasonably equiva 
lent to the security afforded by the Act in the case of a 
dwelling-house to which the Act applies : para. (d@) of s. 4 

*5” (1) of the 1923 Act. 

The difficulty occasioned by para. (¢) centres round the words 
os public interest.” Possession under that paragraph may be 
ordered where, inter alia, the premises are required * for any 
purpose which is in the public interest,” but there is no 
indication whatever, as to what may and what may not be 
such a purpose. In Trustees of Dale, ete. v. Bond, supra, t he 
premises were required by a Nonconformist body for the 
purpose of a Sunday-school, and also, inter alia, to provide 
accommodation for boy scouts and girl guides. It was argued 
on the part of the defendant that the purpose for which the 
premises were required were not in the public interest, inas- 
much as they were required by a religious sect merely for the 
purpose of carrying out their own work. The learned county 
court judge, however, rejected this contention, holding that 
no differentiation should be made between the various religious 
bodies. The learned judge further pointed out that the 
building was required not only for religious services, but also 
for the purpose of education, social intercourse, and “ for the 
advancement and encouragement of all that was best in the 
educational interests of the youth of the country,” and on 
this ground as well, he apparently was of opinion that the 
purposes for which the premises were required were in the 
public interest. 

The above decision appears to be the only reported dec islon 
affecting the latter part of para. (e) of s. 4 “5” (1) of the 
Rent Act, 1923. In the Rent Act of 1920 there was no such 
provision, as far as “ dwelling-houses”’ were concerned, 
though there was a somewhat similar provision with regard 
to business premises in s. 13 (1) (e), which section is now, 
of course, no longer in force. According to s. 13 (1) (e), an 
order for possession of business premises might then have 
been made where the premises were bova fide required “ for 
the purpose of a scheme of reconstruction or improvement 
which appeared to the court to be desirable in the public 
interest.” 

Reference may be made to Mitchell v. Townsend, 1921, 
2 K.B. 91, decided under that section, since it may, perhaps, 
throw some light on the meaning of * public interest,” for the 
purpose of s. 4 ‘5’ (1) (e) of the 1923 Act. 

(To be continued.) 


Books Received. 


“ The Bombay Law Journal.” Vol. IV. No. 7. December, 
1926. G. M. Panpya. Maneck Printing Press, Anand 
Nivas, Tribhuvan Road, Bombay 4. Re. 1.8. 


War Compensation Court. Sixth Report. 1926. Medium &vo 
47 pp. H.M. Stationery Office. 3s. net 

Historical Notes on The Use of The Great Seal of Engla 
Sir H. C. Maxwett-Lyte, K.C.B. Crown 4to. pp. ix and 
460 (with index). H.M. Stationery Office. 18s. net. 

The Trish Banking Magazine The Official Organ of the Insh 
Banking Officials Association Vol. VIII No. 6 Decem 
ber, 1926. tobert T. White, 45. Fleet Street, Dublis 
2d. net. 

Rent and Mortgage Interest Restrictions. Being the Increase 
of Rent and Mortgage Interest (Restrictions) Act, 1920, 
the Increase of Rent and Mortgage Interest Restriction 
(Continuance) Act, 1923, the Rent Restrictions (Notices of 
Increase) Act, 1923, the Rent and Mortgage Interest 

Restrictions Act, 1923, the Prevention of Eviction Act 
1924, and the Rent and Mortgage Interest Restrictions 
(Continuance) Act, 1925. Fully annotated. The Editors 
of Law Notes. 12th Edition. Large Crown 8vo. pp. xx 
and 207. Law Notes Publishing Offices, 25 and 26, Chancery 
Lane, W.C.2. 5s. net. 

The Fuel Economist Spec ial Issue. December, 1926. Con 
taining Reprints of Speeches made and Papers read at th 
Inaugural Meetings of the Institution of Fuel Technology, 

| with a Special Supplement of the Chemical Industries of 

the Empire. Charles Birchall, Ltd., 72-74, Cannon Street, 

E.C.4, and 17, James Street, Liverpool. 2s. 6d. net 

The Roneo Indexed Diary, 1927. Roneo, Ltd., Holl rn 

‘ E.C.1. 7s. 6d. net. 

The Public Health (Preservatives, ete., in Food) Amendment 

Regulations, dated 10th December. 1926, made by the Minister 





of Health. H. M Stationery Office Id. net 
W.P.H 
| —— 
| Correspondence. 
Chancery Leaders. 

Sir, — It may be convenient for the legal profes ion al he 

public to know that as the result of a resolution pa 

meeting of leading counsel attached to particular courts in 


the Chancery Division of the High Court of Justice, held 
Lincoln’s-Inn on the Ist inst., at which I was in the ch 
the practice as regards such counsel has been altered, and tha 
as from the Ist January, 1927, any King’s Counsel practising 
in the Chancery Division will be at liberty to hold a brief 
in any court without a “ special ’’ fee. 

Lincoln’s-Inn Cras. KE. BE, JENKINS. 


14th December. 


if 
Li 


PERJURY IN AFFIDAVITS. 

\t the Central Criminal Court on Wednesday, Fred 
Sidney Jones, 39, woollen merchant, was found Guilt 
before the Common Serjeant (Sir Henry F. Dickens, K. 
seven charges of committing perjury in affidavits. Mr. ku 
Fulton prosecuted ; Mr. Beagley defended. It was stat 
the prosecution that the affidavits were sworn in the Shored 
County Court and the City of London and Mayor's Cou 
the alleged false statement in each instance was that Jone 
had served summonses on debtors personally, whereas ly 
actually posted them. The defendant pleaded “* Not Guilty.” 
For the defence it was urged that he was in a bad state of 
health. He had been guilty, it was suggested, merely of gross 
stupidity, and had no criminal intention. The Common 
Serjeant passed sentence of four months’ imprisonment in the 
second division, remarking that the defendant’s device had 
been too extensively carried on to make it possible for him 
to pass it over. 
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LAW OF PROPERTY ACTS. 
POINTS IN PRACTICE. 


Questions from Annual Subscribers are invited and will be answered by an eminent Conveyancer. All questions should be 
addressed to—The Assistant Editor, **The Solicitors’ Journal,’’ 94-97, Fetter Lane, E.C.4. The name and address of the Subscriber 
must accompany all communications, which should be typewritten (or written) on one side of the paper only and be in triplicate. 
To meet the convenience of Subscribers, in matters requiring urgent attention, answers will be forwarded by post. 











LANDLORD AND TENANT—HoLpING Over—TRESPASS 
KJECTMENT 

578. Y. A was tenant of a cottage and plece of land not 
within the Rent Restriction Acts and his sister lived with him 
in the cottage. Notice to quit was given to A expiring on 
lith October, 1926, but before this date he left the cottage 
and went to live elsewhere, leaving his sister in occupation, 
and she still remains there. The new tenant to whom the 
cottage and land has been let has obtained possession of the 
land. It is admitted that the sister became a trespasser after 
lith October, 1926 In these circumstances, can prot eedings 
for possession be brought under the Small Tenements Recovery 
Act against the sister of A, the present actual occupier of the 
cottage, or should proceedings in ejectment be brought against 
her under s. 59 of the County Courts Act, 1888 ? Further, 
will the owner be justified In ejecting the sister from the 
cottage, using no more force than is necessary in so doing ? 

A. Assuming that the rental of the cottage brings it within 
the respective jurisdictions, proceedings both under the Small 
Tenements Re overy Act, 1838, or under the County Courts 
Act, 1888, ss. 59 and 138, appear to be open to the owner, 
and he can choose which process he thinks fit, having regard 
If he takes the matter 
into his own hands, using no more force than necessary, he 
runs what risk he may under 5 Ric. II. stat. 1, c. 7, but none 
of civil proceedings : see Hemmings and Wife v. The Stoke 
Pog § Golf Club, 1920, 1 K.B. 720. 


to cost, convenience, and expedition 


Joint TENANTS—SALE OF EquiraBLe INTERESTS TO ONE— 
SALE BY Him—Trust FoR SALE—WHETHER SUBSISTING. 
579. Y. By a conveyance dated 2nd March, 1926, certain 

freehold land was conveyed to A and B in fee simple. Two 

houses were subsequently built upon the land by A and B at 

their joint expense. By a conveyance dated 30th July, 1926, 

made between A of the one part and B of the other part, 

after reciting seisin of A and B in fee simple as joint tenants, 
and that by virtue of the L.P.A., 1925, they held the same 
in trust for sale, but not so as to sever their joint tenancy in 
equity ; and also reciting agreement by A to sell to B his 
share and interest in the said hereditaments and in the 
proceeds of sale thereof, it was witnessed that A, as beneficial 
owner, released and conveyed to B all that his share and 
interest in the said land, together with the two messuages 
erected thereon to hold to B in fee to the intent that B 





might stand seised of the entirety free from any estate of the 
7 | 


vendor and free from the trust for sale. B now desires to 
sell one of the two houses to C, and it is contended by C’s 
solicitor that the legal estate in the fee simple is still vested 
in A and B as statutory trustees, and that A should be joined 
in the conveyance to C, notwithstanding the deed of 30th 
July, 1926. Is C’s solicitor right ? 

A. This problem is virtually covered by the answer to 
Q. 244, p. 541, to which the questioner is referred. In face 
of s. 63 (1) of the L.P.A., 1926, the contention of C’s solicitor 
is untenable. 

VENDOR AND PurcHASER—LEASE—TITLE— RECITAL 
oF TITLE. 

580. Q. A lease for ninety-nine years from the 25th March, 
1880, at a ground rent of £6 16s. 6d. was granted on the 
12th October, 1880 (and this lease was the root of title deed 

Directly 


in the contract for sale to the purchaser above) 


‘ 


afterwards the lessee mortgaged the property by way of 
sub-demise, and there was a series of deaths and transfers of 
the mortgage down to 1904 when the mortgage was paid off. 
In 1881 after the date of the mortgage the lessee transferred 
the equity of redemption. The transferee died in 1903, and 
by his will devised all his property to his wife to whom the 
mortgage was afterwards surrendered. In 1904 the assignee 
sold the property and the assignment contains a recital of the 
will of the transferee above mentioned, and that the land 
comprised in and demised by the lease had become and 
was then vested in the vendor free from incumbrances for the 
residue of the lease term. No mention is made of the equity, 
but it is assumed that there was such a transfer as this assign- 
ment also contained an acknow ledgment for production of a 
deed which would apparently be the assignment of the equity. 
(Since found to be the case). There was no actual abstract 
of the assignment of the equity or probate, and these were only 
disclosed by vague recitals, and I requested the vendor's 
solicitors to supply me with an abstract but they took up the 
attitude that as the matters were recited in a deed over 
twenty years old no abstract was necessary, and the production 
need not be enquired into. I have insisted upon having this 
abstract because apart from all other questions the title is a 
leasehold one and a link in this title was missing. 

Will you please consider whether the vendor’s solicitors 
are right or whether the purchaser’s solicitor is correct in 
taking up this attitude, as this is a very useful point in 
prac tice ? 

A. The attitude of the vendor's solicitors would be justified 
by Bolton v. London School Board, 1878, 7 C.D. 766, if good 
law. This case, however, has been adversely criticised by 
every text-book writer of repute and disapproved: see 
re Wallis and Grout’s Contract, 1906, 2 Ch. 206. Both cases 
were decided under the repealed Vendor and Purchaser Act, 
1874, but the relevant provision of that Act is re-enacted in 
the L.P.A., 1925: see s. 45 (6). The questioner therefore is 
entitled to insist on an abstract of all relevant documents for 
at least thirty years under s. 44 (1). See also answer to 
question on p. %, ante. 

Witt—ConstructTion—INTEREST FOR LIFE OR IN FEE— 

TITLE. 

581. Y. CS. made his Will on 13th August, 1923, whereby he 
appointed C.H.S. and W.R.S. to be his executors, and after 
a direction for payment of his debts, continued as follows : 
‘I give and bequeath unto my wife A.R.S. the property of 
No. 37, V Street, to be her's so long as she may live or to sell 
if she thinks it necessary all the household furniture and 
whatever cash is left in any Bank is to be the property of 
my Wife for her own personal use. To C.H.S. the property 
of No. 81, A Road. To W.R.S. the property of No. 83 A Road, 
And at my Wife’s decease whatsoever there be left is to be 
equally divided to the whole of my family E.A.C., C.H.S., 
W.R.S., G.MLS., LS.L.8S.” There was no appointment of 
trustees for sale or 8.L.A. trustees. (C.S. died on 7th March, 
1926, and his will is about to be proved by the two executors. 
The properties mentioned are all freehold and unencumbered. 

(1) Does the will operate to give the widow, A.R.S., an 
absolute beneficial estate in No. 37, V Street ? 

(2) If not (a) has she a life interest only, with an over-riding 
power of sale, or what estate does she take ¢ (Bb) Is the power 
of sale operative, and if so how (7.e., would she take a beneficial 
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interest in the proceeds of sale, or be liable to account for same, 
and if so to whom) ? 

(3) What documents will be required to be executed by 
the executors to vest the appropriate estate in A.R.5. ! 

(4) If A.R.S. only has a life estate, will the two executors 
be the S.L.A. trustees? If not, who can appoint 8.L.A. 
trustees ¢ 

A, (1) and (2). The willis plainly obscure, and one on which 
no reliable opinion could be given without sight of it as a 
whole. From the extract given it is suggested that it may 
fall under the class of cases exemplified in re Ryder, 1914, 
1 Ch. 865, with a kind of intermediate construction. If it 
is not construed by the Court the beneficiaries will do best 
to come to an agreement about it, and a purchaser would 
no doubt be advised to take a conveyance valid on any 
construction. 

(3) The executors must execute a conveyance or vesting 
instrument in favour of A.R.S., see A.E.A., 1925, s. 36 (1), 
and, on the footing that A.R.S. takes a life interest only, the 
8.L.A., 1925, ss. 6 (b) and 8 (4) (0). 

(4) The executors will be the 8.L.A., 1925, trustees under 
8. 30 (3). 

SETTLED LaNnp—CONVEYANCE OF REVERSION TO TENANT 
FOR LirE—TITLE. 

582. Y. M.R. by will dated 23rd October, 1918, appointed 
W.F.R. and R.F.R. to be executors and devised and bequeathed 
all her estate to her executors upon trust to pay debts, etc., 
and to stand possessed of the residue of the estate upon trust, 
W.F.R. to receive the income thereof during his life, and 
after his decease the testatrix bequeathed the whole of the 
residue to R.F.R. absolutely. M.R. died on lst October, 1925, 
and her will was proved on 25th November, 1925. The estate 
consisted of various stocks and shares and a freehold house 
of which the testatrix was owner in fee simple. There were 
no incumrances on the real property. All debts have now 
been paid. W.F.R. and R.F.R. have agreed to “ break the 
trust’ and finally wind up the estate immediately on a 
basis of division which has been calculated and approved by 
both of them. Part of this agreement is that W.F.R. (the 
tenant for life) shall take the said freehold house absolutely 
in fee simple as part of his own free estate. All death duties 
payable on the testatrix’s death have been paid, and those 
presumptively payable on the death of the said W.F.R. have 
been commuted and paid. No vesting assent has yet been 
executed in respect of the freehold house. What documents 
are necessary to vest the freehold house in W.F.R. in fee 
simple as part of his own free estate ¢ 

(Note.—It is, of course, desired, if possible, to obviate the 
necessity of appointing Settled Land Act trustees who would 
only act momentarily.) 


A, Assuming that both W.F.R. and K.¥.R. proved the will, 
they are trustees of the settlement created by it for the purposes 
of the S.L.A., 1925, see s. 30 (3). If the estate of M.R. was 
fully administered before lst January, 1926, and the executors 
had expressly or impliedly assented to the residuary devise, 
the legal estate in the freeholds vested in W.F.R. by virtue 
of the L.P.A., 1925, Ist Sched., Pt. II, paras. 3 and 6 (i). 
If the estate was not fully administered, the S.L.A., 1925, 
2nd Sched., para. 2, applies. In either case, s. 13 of the latter 
Act applies (as amended by the L.P. (Amend.) A., 1926) 
and the executors must execute a vesting instrument or 
conveyance to W.I'.R. before he can deal with the legal estate. 
When R.F.R. has conveyed his equitable reversion to W.F.R. 
the latter will be entitled to have a deed of discharge under 
8. 17 (1), after which he should have a good title as owner in 
fee. Possibly by the same deed he might convey to himself 
free from the trusts of the settlement by virtue of the L.?P.A.., 
1925, s. 72 (3) and the 8.L.A., 1925, s. 7 (5), but the opinion 
here given is that a purchaser sensibly advised should not 
require this: see answer to Q. 244, p. 541, ante. 





SoLE TRUSTEE—RECEIPT 

583. Q. In 1911 real estate was conveyed to A, B and C 
and their heirs to the use of the said A, B and C, their heirs 
and assigns, as joint tenants, in trust for them the said A, 
B and C, their heirs and assigns, as part of their co-partnership 
estate. A and B both died before the Ist January, 1926. 
Can C alone make a good title to a purchaser ¢ 

A. By virtue of the amendment to the L.P.A., 1925, 1st 
Sched., Pt. Il, para. 3, contained in the L.P. (Amend.) Act, 
1926, C can give title to a purchaser without notice of his 
trust, but, if any person or persons are entitled to an interest 
in the premises under the wills or intestacies of the late 
partners, the case came on 3lst December, 1925, under Pt. 1V, 
para. 1 (1), and C holds on trust for sale. And so holding, 
he cannot give a good receipt for the consideration to a 
purchaser : see the T'.A., 1925, s. 14 (1) (a), and the L.P.A., 
1925, s. 27 (2) (both slightly amended by the L.P. (Amend.) 
A., 1926, but not materially). C (or other the person 
empowered by the trust) must therefore appoint a second 
trustee before sale. 

Joint TENANCY—TITLE BY SURVIVOR. 

584. Y. I do not understand the necessity for question 
No. 528 in your issue of Saturday last, or the reasoning of 
the reply. Surely on the death of one oi two joint tenants 
beneficially entitled (disregarding any question of advance- 
ment in the case of a husband and wife—usually difficult to 
substantiate) the survivor takes the property legally and 
beneficially. Prior to 1926 such survivor could give a good 
title, and this is so to-day, the temporary doubt caused by 
the new legislation creating a trust for sale having been 
removed by the Amending Act of 1926. Your answer appears 
to be contrary to your answer to question No. 348 (19th June), 
p- 727, and to the article on the same subject in the issue of 
16th January (p. 297). I am acting for a client to whom 
freeholds were conveyed jointly with his wife as “ joint 
tenants ” in 1923. The wife died in 1925, and the husband 
is now proposing to mortgage the property. I am reciting 
that he is beneficially seized in fee simple free from incum- 
brances, but your question and answer makes me pause. 
I have not overlooked the question of estate duty on property 
held jointly. I do not think QY. 459, p. 963, is on all fours. 

A. Regret is expressed for the slip in reply to Q. 528, in 
which it was obviously not appreciated that the husband and 
wife were joint tenants In equity as well as at law. If there 
was no severance of the joint tenancy in equity before the 
wife’s death, the husband was, of course, in a position to 
make a good title as beneficial owner: see 70 Sou. J., p. 540 
(Q. 241), p. 727 (QY. 348), and p. 297 (A Conveyancer’s Diary). 
SoLe ExecuroR—SALE AFTER YEARS—DEVISE TO SEVERAL. 

585. Y. A.B. by her will appointed C.D. executor and 
trustee thereof, and after certain bequests gave and devised 
certain property specifically mentioned subject to mortgages 
thereon to C.D. in trust tor her two children X and Y with 
power for C.D. to take possession and let or manage such 
property and to pay off and otherwise deal with mortgages 
as if he were the absolute owner. Then follows a devise of 
residue. A.B. died in 1915, and her will was proved shortly 
afterwards by C.D. The property included in the specific 
devise is subject to a mortgage which was existing at the death 
of A.B. This property is now being sold by C.D., as personal 
representative of A.B. We are acting for the purchaser. 
The following points arise: (1) Is a purchaser who takes a 
conveyance from C.D. as personal representative fully protected 
by s. 36 A. of E. Act, 1925, provided no assent or conveyance 
has been placed in the probate ; or (2) Having regard to the 
lapse of time since the death of A.B., and assuming that on 
the Ist January, 1925, C.D. had completed his administration 
except that the mortgage had not been paid off, could it be 
said by reason of the specific devise to C.D. in trust for X and 
Y, subject to mortgages, that the transitional provisions 
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ntained in the Ist Sched., to the L.P.A 1925, ime into 
peration and that the property vested thereunder. If so 
what is the position (L) X and Y were then both of full 

(2) if both or one of them were minors ? 

1. (1) If there is a recital in the convevance that there 
| been no assent, and no notice of assent appears on the 
probate, the purchaser receives the protection of the A.V 
1925 6, s-s. (6), see s 12 See also s-s. (8), overruling 
re Verrel’s Contract, 1903, 1 Ch. 65. The effect is that the 
purchaser obtains a good title as against anv purchasers from 
X and Y or either (2) The lapse of eleven ve irs would not 
n itself invalidate an executor’s title, see re Ve l Furze’s 
Contract, 1894, 2 Ch. 101. Since X and Y appear to have 
iken as joint tenants, the provisions of the L.P.A., 1925, 
Ist Sched., Pt. IV, which relate to * undivided shares,” do 


not apply, for ** undivided shares ”’ in the Act must be taken 

o mean shares held in commo1 If it did apply, however, 
and the executor held by virtue of para. | (1), held on trust 
for sale under s. 55, it is submitted that s. 27 (2) would preserve 
his right to give a valid receipt 
UNDIVIDED SHARES—ONE Vestep IN Execurors —L.P.A,, 

1925, Ist. Scnep., Pr. IV. 

586. VY, A and B were tenants in common of treehold land, 
Blackaere In December, 1925, B died, having appointed 
( and D executors of his will, which devised his interest in 
Blackacre to A for life, with remainder to FE, F and G in equal 
shares. (7) Has Blackacre, by virtue of the L.P.A , 1925, 
Ist Sched., Pt. IV, para. 2 sted in A, C and D as joint 
tenants upon the statutory trusts, or in the Public ‘Trustee 
under L.P.A., 1925, Ist Sched., Pt. IV, para. 4. (+) As A is 

nant for life of a n oletv ol Blac kacre is a Ve ¢ deed 
necessary before he can exercise powers of a ant for 
or do A, C, and D or the trustees who may be appointed 

the place of the Public Trustee exercise the power of a 


for life. 
!. Assuming no: 
1925, the case did not fall within para. 1 (2) of Pt. LV. for the 


tenant 


issent had been made before 5lst December, 


hare vested in C and D as executors d no absolutely 
and beneficially,” as required by that sub-paragrapl Sub- 
paragraphs (1) and (3) not being applicable, the property 
therefore vested in the Public Trustee under sub-para. (4). 
b) A is tenant for life of an undivided share of land, which 
is no land’ within the S8.L.A., 1925, see s. 117 (1) (ix), 

| therefore is not subject to that Act rhe Public Trustee, 

trustees appointed in his place under the L.P.A., 1925 
Ist Sched., Pt. LV, para. 1 (4) (ii), will hold the land as a whole 
intil sale, and deal with it in accordance with the powers of a 
enant for life under the 8.L.A., 1925, by virtue of 28 (1) 
of the L.P.A., 1925 
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LAW OF PROPERTY ACTS LECTURE 


By Mr. F. C. WATMOUGH (Barrister-at-Law 
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(Verbatim Report.) 
(Continued from p. 1217.) 
(Copyright by the Proprietors and Publishers of this Journal.) 
fhe provision in the Acts which causes settled land to 


levolve on special executors has undoubtedly caused a certain 
amount of trouble in some cases. As you know, it is provided 
that where a man makes a will and he was himself life tenant 
of property, he is deemed to have appointed the Settled Land 
\ct trustees special executors, and, until they are cleared off, 
a grant to his estate excludes settled land and the Settled 
Land Act trustees have to take a special grant with regard to 
the settled land. The Probate Rule 118 provides that where 


there is land settled previously to the death, the Settled Land 
Act trustees must be cleared off before a grant including the 











settled land can issue. Now in many cases you do not want 
a special grant, especially in the case of small properties ; and 
in cases where the life tenant had, we w ill say,a general power 
of appoint ment which he exercised, it is more convenient that 
the land in those cases should vest in the general executors. 
There is nothing whatever to prevent the special executors 
(i.e., the Settled Land Act trustees) from renouncing the right 
to a special grant, and in many cases they should be asked 
to do so. But supposing they do not, and supposing when a 
general grant is taken out and the applicant for the grant has 
(conveniently) forgotten that there was settled land, then the 
grant issues without the exclusion of settled land, and the 
settled land as well as the general estate vests in the general 
executors and they can make a title. At least in my view 
they could make a perfectly good title. But it is better in 
cases of that sort to get the Settled Land Act trustees to 
disclaim any right to a grant. You need not file any such 
disclaimer, but it satisfies purchasers if the trustees do, in 
fact, execute a disclaimer in a very few words, and it costs 
practically nothing. It saves trouble to all concerned. 

Those are questions which I have found to arise in practice. 
O! course, the general grant does not, in the absence or 
renunciation by the trustees, include the settled land unless 
there has been a mistake in the oath leading up to the grant, 
because you have to swear now that there is in fact no settled 
land. Still, it does happen that this is forgotten, and in some 
cases it is not even known that there was land of which there 
was a tenant for life and which was settled land. 

With a large settled property it is much better that 
a special grant should be taken, because the land is taken 
out of the general estate, and this is convenient for the purpose 
of death duties and many other purposes. The tenant for 
life was, in effect, a trustee, and the special grant enables the 
trust estate to be dealt with entirely separately. 

There is one other point I might mention with regard to 
executors, and that is the importance of assents, because it 
cannot be too strongly emphasised that in practically every 
case the probate, not the will, and the assent are the docu- 
ments of title. Therefore, be careful that the assents are 
perfectly correct. A purchaser is entitled to assume that 
assents are made in favour of the proper person, but every 
person to whom an assent or conveyance is made should see 
is endorsed on the probate or letters of 


a note of it 
I may mention here that in the case of 


that 
administration. 


intestate estates assents can be made which was not the 
case b fore the Act 
It has been suggested that the provisions in s. 36, s-s. (5), 


of the Administration of Estates Act, which entitles a person 
who acquires a legal estate from an executor or administrator 
to have a note of it endorsed on the probate or letters of 
administration, does not apply where the person acquiring the 
estate is an ordinary purchaser for value. That is to say, it 
is suggested that it only applies to assents or conveyances in 
favour of persons claiming under the will. I think there is 
no ground whatever for such a suggestion. I think that in 
the sub-section “conveyance” means what it says. In 
other words, it includes all assents or conveyances made by 
personal representatives, and the purchaser from them is 
entitled to have a note of his conveyance on the probate. 
Another small point which I might mention is this: The 
Act increases the executor’s powers in many respects, and in 
the following way, among others: It enables an executor to 
sell property which is devised to an infant absolutely. He has 
a right to do that as executor, and it not infrequently happens 
that the right is exercised and executors do sell in that way. 
I have seen precedents in which the infancy was recited in the 
conveyance, but I think it is well to keep such recitals as that 
off a conveyance. It only leads to trouble in the future, 
because you will have someone asking for proof that there 
was an infant concerned. In fact this is an additional power 
given to personal representatives as such, and it is not in the 
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' 
least necessary to show under which of their powers they are 


selling. Simply to show that they are personal representatives 
is sufficient. The question whether or not there was an 
infant concerned does not really affect the purchaser at all. 
He is entitled to assume that the power of sale was properly 
exercised, even if he knows all debts are paid. 

One other pract ical point sometimes occurs in regard to sales 
by executors. Where a tenant for life dies before a vesting 
deed has been executed, can his executors sell without any 
vesting deed? There appears to be no reason why they 
should not sell without any vesting deed. In fact, they have 
power to sell as personal representatives, and I think it is 
specially provided by s. 13 of the Settled Land Act (which is 
the section which prevents the sale of settled land being made 
until a vesting deed has been executed) that the section does 
not apply in case of a sale by executors. ‘Title can properly 
be made by the executors without any vesting deed. 

The foregoing are the practical points which I have had 
cause to notice in regard to devolution on death and sales by 
executors. ‘There are no doubt a very large number of other 
points arising in such matters. I do not think it is necessary 
for me to say anything about the distribution of an intestate 
estate among the beneficiaries. The provisions seem to be 
perfectly clear, and I have not heard of any difficulty of any 
description arising under them. 

There are one or two odds and ends [ might mention with 
regard to the Acts before I conclude. One of them is a matter 
which has sometimes escaped notice, and that is in connexion 
with s. 130 of the Bankruptcy Act, 1914. This deals with the 
administration of insolvent estates on death, and that is my 
excuse for mentioning it here. Section 130 of the Bankruptcy 
Act, 1914, enabled the estates of deceased insolvents to be 
transferred for administration in bankruptcy. Purely by 
accident it was repealed by the Administration of Estates 
Act, and it has been re-enacted by the Expiring Laws Act, 
1925. ‘hat fact is rather liable to escape one’s attention. 
It is still possible to have the estate of a deceased insolvent 
administered in that way. 

Before I conclude I will answer three questions which have 
been put to me, partly arising out of the last lecture. The 
first question is this: When buying from a man who on the 
face of the deeds appears to be a beneficial owner in fee, is it 
necessary for the purchaser to inquire whether there is a secret 
trust ? ‘he answer is now clearly no, if the vendor produces 
the documents showing the legal estate in him. The purchaser, 
if he does not require and has no notice of any equitable 
interest, will under the Amending Act obtain the legal estate 
and without notice of any equitable interest of any description, 
and he will be well advised not to search for trouble. If you 
are walking along a road you can put your walking stick into a 
hornets’ nest, if you choose ; you will probably arrive at your 
destination eventually just in the same way as if you had not 
done so, but you may have to make a detour in the meantime. 
It is really equally imprudent to address inquiries which are 
wholly unnecessary for the protection of a purchaser. A great 
deal of success in conveyancing depends upon the judicious 
closing of one’s eyes in certain cases. There are many cases 
which will occur to you. For instance, you find a large mort- 
gage in the names of two people, and you know perfectly well 
they are really trustees, but you do not say to the vendor, 
“These people must be trustees, are they not!” You 
judiciously say nothing, though in point of fact it would 
not now matter. The same is the case with regard to secret 
trusts, as they are called. You do not inquire. 

(To be continued.) 
(Transcript of the Shorthand Notes of Taz Sotictrors’ Law STATIONERY SOCIETY, 
Limited, 104-7, Fetter Lane, E.C.4. 


THE MIDDLESEX HOSPITAL. 


WHEN CALLED UPON TO ADVISE AS TO LEGACIES, PLEASE DO 
NOT FORGET THE CLAIMS OF THE MIDDLESEX HOSPITAL, 
WHICH IS URGENTLY IN NEED OF FUNDS FoR ITS HUMANE 

WORK, 








“Appeals” which should not be 
dismissed. 


Av the close of the year it is both necessary and desirable 
that special appeals should be “ heard ” on behalf of the sick and 
destitute, and in fact of all who are at this season of peace 
and goodwill the victims of misfortune, to the end that they 
may, if only to a small extent, participate in the joy and 
warmth of the family circle. 

It goes without saying that the pleasure of giving is 
redoubled when it can be done with discretion and discrimina- 
tion, realising as we all do that there are few things likely 
to be more harmful than blind Charity. It is therefore 
fortunate for those on whose behalf really genuine appeals are 
made that there should exist agencies so well qualified for the 
task of distribution that all who give can rest assured that 
every penny received will be most carefully expended. 

We give a few excellent examples :— 

Dr. Barnardo’s Homes have branches all over the country 
as well as in Canada and Australia, and there are few people, 
we think, unfamiliar with the good work which this excelleat 
institution has carried on now for so many years. The work 
has grown to such magnitude that five orphan children are 
admitted daily, and to each of these a welcome is offered 
lifting them out of the shadow of misery and destitution into 
the sunlight of happy childhood. There is no waiting list 
and no waiting for entrance to Dr. Barnardo’s Homes, but 
there is just one condition that must be fulfilled in the case of 
every applicant, namely—Destitution. 

The measures taken by the Church Army to deal with 
special distress this winter, include the provision of work for 
married men with families at trade rates in the Society's 
Work-aid Depots In various parts of the count ry, work-rooms 
for poor women, elderly spinsters, and women with sick 
husbands, and the opening of soup and bread canteens in 
many centres. Large numbers of sufferers through the coal 
strike, unable to buy coal, have been provided with logs and 
coal briquettes. 

Special Christmas arrangements include the distribution of 
parcels of Christmas fare for use in the recipient’s own home, 
and also the provision of a large number of Christmas dinners 
to the poorest men, women and children, in all parts. 

The Hospital for Sick Children has had a record year of 
useful work. Over 6,000 in-patients have been admitted, and 
the attendances at the out-patients’ department number 
nearly 100,000. Being a special hospital for children, difficult 
and obscure cases are sent to it by medical practitioners from 
all over the Kingdom. The Medical School attracts large 
numbers of post-graduate students from every part of the 
world, and thus the benefits of the teaching and practice of 
the hospital are broadcasted everywhere. In 1924 the board 
established a Research Department to more 
thoroughly the causes of children’s diseases, and already much 
useful work has been done. This has been a very trying year 
financially and the hospital is facing a deficit of over £1,500. 

It is one of the proud traditions of the National Children’s 
Home and Orphanage, that its authorities have never allowed 
the matter of religious denomination to influence their 
judgment when deciding the admission of a child. That 
decision is arrived at solely upon the ground of the child’s 


investigate 


necessities. 

During the year, nearly a thousand children have been 
added to its already large family. The industrial unrest in 
many parts of the country has added to the number and 
urgency of the cases of children in need, and at the same 
time has restricted the income from voluntary gifts upon 
which this Home depends. The Children’s Home is in the 
position of having much more to do, and must less with which 
todo it. In spite ol these facts, it still keeps wide open its 
hospitable doors, relying on the support which we feel sure 
will be forthcoming to clear its waiting list before Christmas. 
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The National Society for the Prevention of Cruelty to 
Children exists to light and clean up the dark spots and blots 
of Christian England These dark spots are not necessarily 
in the greatest slum with attendant evils, but where 
the uglier instincts of humar unregenerated either by 
civilisation or Christianity are allowed the fulles pay 
Although occasionally some hateful police-court case reminds 


us of the viler potential es of human being for the most part 
we preter o believe hat ruelt to children isa thing of the past 
rhe reports of this Society, however, sternly recall us to the fact 


still exists and that sometimes it actually wilful and 


There 1 


od 


that it Is 


intentional certainly a very large amount of misery 


caused to childhe by mere callous neglect and indifference, 


and a great deal through ignorance, poverty and drink 
Whatever the cause he N.S.P.CLC. is incessantly at work 
dragging the secret evi o light, proceeding only in extreme 
cases to invoke the aid of the law for the protection of the 
wronged little one. We should all enjoy our Christmas with 
lighter hearts if we knew that we had done something to assist 
the Society in championing the cause of childhood and in 
making their Inspectors a terror to those who commit the 
meanest of all su the quenching of a child’s smile 

From the date of 1 foundation down to the end of 1925, 
a period ol seventy-two veal the number of patients 
treated at the Cancer Hospital totalled no fewer than 
SOO 000 There are at presel 121 beds in the Hospital, 
and last vear the were occupied by 824 patien whilst 
JO,547 out-patient were treated. The only test for 
admission or treatment is that the applicant is suffering 
from cancer, and is too poor to pay for medical advice It is 
sufficient that the case is one of cancer and that the sufferer 
is in straitened circumstances. The horrible nature of 
cancer and the necessity for skilled nursing and constant 
attention g the work of the Cancer Hospital a distinctive 


value and make it also of much greater difficulty than that 


of a general hospi 


Whilst it would be difficult in these days to find anyone 


who was not familiar, speaking generally, with the excellent 
work carried on by St Dunstan's on behalf of ex-servi men 
blinded in the Great War, there are many, we fear, who are 
unfamiliar with the marvellous organisation which has been 
built up and the many different directions in which help and 
assistance is rendered to those men who have as a result of 
their war service been deprived of their sight There are 
Branches and Agencies and Visitors throughout the whole of 
the Empire, and it is perhaps little known that when a blinded 
ex-service man trained in some particular trade at the 


Headquarter Regent's Park, he is sent back to his home 
in this country or in either of the Dominions or Colonies, 
sought out immediately on his arrival by the nearest Visitor, 
watched over, and advised, and, if necessary, assisted from 
time to time until he is able to earn a comfortable living at 
his tract Periodical repor ire sent by those Visitors to 


Headquarters, and if occa ally it turns out that the trade 


selected for the particular ex-serivee man has not proved 
suitable to him or is one in which he is not likely to make a 
success, that man Is returned to St. Dunstan’s (local training 
being impracticable rained in a more suitable occupation 
and sent out and again started in life entirely at the cost of 
St. Dunstan The undoubted success which has attended 
this training scheme is at ply borne out by the fact queer as 
it may seem at first sigh hat more goods are now turned 
out by these blind ex-service men for sale than can be 
conveniently disposed of at present. This is no doubt due to 
general trade depression, but that makes the need for 


subscriptions and donations all the more urgent. 
The Westmuir 
make 


seeking 


The 


ister Hospital is, appropriately enough 


to Sunlight available in its Children’s Ward 


benefit of Artificial Sunlight has been very pronounced in cases 
of Rickets and other diseases due to bad housing conditions 
and the Physicians, 


and malnutrition therefore, now advise 








that an apparatus should be permanently installed in the 
Children’s Ward and, if possible, in all the Wards. The cost 
of each apparatus Is £100, and anyone who would like to 
contribute this unique Christmas gift should communicate 
Hudson, G.B.E., or Mr. E. H. Hoare, the 
Treasurers 

The Solicitors’ Benevolent Association is composed of 
Solicitors who are on the Roll for England and Wales, and 
although its objects are doubtless well known, it may be 
useful to remind our readers that it was formed primarily for 
the purpose of relieving, either by donations or annuities, 
Members their and families; the 
necessitous widows and families of deceased Members : and 
special cases the parents or collateral relations of 


with Sir Robert 


Joint Hon 


necessi{ous and wives 
also in 
deceased Members ; and secondly such necessitous persons 
who are or have been Solicitors, Attorneys or Proctors, who, 
although they may not have been Members of the Association, 
may, in the opinion of the Directors, be deserving objects ; and 
also their wives and families, as well as the necessitous widows 
and families of deceased Solicitors. All practising Solicitors 
are eligible for Membership, and the annual subscription of 
one guinea dates from the Ist January or Ist July. The 
offices of the Association are at 2, Stone Suildings, Lincoln's 
Inn, where every information may be obtained. 

It may not be altogether inappropriate if we say a word in 
conclusion on behalf of the People’s Dispensary for Sick 
Animals of the Poor by referring to the fact that the objects 
include (1) the provision of free treatment and medicine for 
those who cannot afford the services of a 
(2) The painless destruction of animals 
where necessary by competent operators ; (3) The provision 
of a Centre lin any difficulty about an animal can 
obtain free advice and information; (4) Assistance in the 
education of the young on the proper care of animals by 
means of lectures and the distribution of literature, par- 
ticularly amongst the children in poor and crowded districts 
at whose hands small animals often suffer terrible cruelty. 


W. P. Hi. 


the animals of 


veterinary surgeon : 


W here al 








House of Lords. 
Clement ». D. Davis & Sons, Ltd. 


28th October. 


WorRKMEN’S CoMPENSATION Act, 1923-——AccIDENT BEFORE 
AND DEATH AFTER THE ACT—COMPENSATION TO DEPEN- 
DENTS DEDUCTION OF SUMS PAID BY WAY OF WEEKLY 


COMPENSATION, 


An employer is not prevented by s. 24 (2) of the Workmen's 
Compensation Act, 1923, from deducting from the amount 
claimed by the dependants of a deceased workman, who was 
injured before 1st January, 1924, but died after that date, the 
sums paid to the workman during his life by way of weekly 


com pe nsation. 


On 28th November, 1918, George Clement, the husband of 
the appellant, was injured by an accident in the course of his 
employment, and the respondents, admitting their liability, 
paid him compensation from 28th November, 1918 to 24th 
January, 1925, when he died as a result of the accident. The 
appellant, after the death of her husband, filed a request for 
arbitration, claiming for herself and dependants the sum of 
£200. The respondents did not admit that any sum was due, 
the sum already paid to George Clement in his lifetime having 
exceeded £300 and being deductible from the compensation 
otherwise payable on his death to his dependants under the 
Act of 1906. The question raised by the appeal was whether 
the employers were prevented by the Act of 1923 from 
deducting the sums paid to the workman by way of weekly 
compensation. The deputy county court judge held in favour 
of the respondents that s. 24 (2) of the Act of 1923 did not 
apply, and his award was affirmed by the Court of Appeal, 
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on the ground that the case was governed by the previous 
decision of the Court in Moakes v. Blackwell Colliery Co., 
1925, 2 K.B. 64. The widow now appealed to the House. 

Lord DuneEpIN said the sole question in this case was 
whether s. 24 (2) applied to the case of liability arising out 
of an accident which occurred before the coming into operation 
of the Act of 1923. The present case was therefore an appeal 
against the decision in Moakes v. Blackwell Colliery Co. The 
argument of the appellant had two main points: She said, 
first, that s. 30 excluded as regarded past accidents ss. 2 to 10 
but that it did not mention s. 24 (2). She said, secondly, that 
s. 24 (3) clearly applied to present accidents, and that therefore, 
prima facie, the whole section so applied. Now, an argument 
based on the brocard Exclusio unius est inclusio alterius when 
applied to sections of an Act of Parliament was only powerful 
when the section which was sought to be included was so 
framed that it needed an exclusion. If in its terms it was so 
conceived as not to be included, then the argument had no 
weight, and here it was that the second argument hurt the 
first. Section 24 (3) was expressed absolutely without any 
reference to the excepted sections, and there was no reason 
why it should not apply in terms to all accidents. Therefore, 
said the appellant, the whole sub-sections should so apply. 
But s. 24 (2) had a marked difference of expression, and by 
reference included some of the sections excepted in the case 
of old accidents. His lordship was therefore of opinion that 
the result come to by the Court of Appeal was right. The 
direction as to a deduction not being allowed to reduce the 
amount payable to less than £200 was only a deduction which 
was to be made from the sum calculated on s. 1 (a) (i) of the 
Ist Sched., as amended by s. 2, and the schedule as amended 
by s. 2 was a schedule which could only apply to new accidents, 
because the amendments effected by s. 2 were specifically 
excluded from applying to old accidents. His lordship was 
therefore of opinion that the proper interpretation of the 
section was in accordance with and not against the antecedent 
probability of what would have been expected, and he moved 
therefore that the appeal be dismissed with costs. 

‘Lhe other noble and learned lords concurred. 

CounseL: U'piohn, K.C., and A. 7. James ; 
K.C., and Victor Evans. 

Soricirors: Smith, Rundell, Dods & Bocket!, for Morgan, 
Bruce & Nicholas. Pontypridd; Bell, Brodrick & Gray, for 
Kensholes & Prosser, Aberdare, Glamorgan. 

[Reported by 8S. F. Witttams, Esq., Ba.rister-at-Law.] 


E. W. 


Cave 


Court of Appeal. 
No. 1. 

Hamilton v. Shelton Iron, Steel and Coal Co.; Leigh ». 
Same; Timmins ». Same. 23rd and 24th November. 
WORKMEN'S COMPENSATION —ACCIDENT PARTIAL INCAPACITY 

—Licht WorK PROVIDED BY EMPLOYER—CESSER 
EMPLOYMENT OWING TO STRIKE—RIGHT TO COMPENSATION. 
light work by his 
the right to com pre psatio 


Where an injured workman has been given 
employers in lieu of com pensation, 
revives upon the loss of that light work by reason of a strike, 
provided that the workman is himself willing to work. The facet 
that his comrades have struck does not disentitle him to claim 
payment of the compensation to which he has already a right. 


Appeals from a decision of the judge at Stoke-upon-Trent 
County Court; the three cases having been heard, and 
appealed from, together, as involving the decision of similar 
questions of law and fact. In the first case, Hamilton, a 
cojlier in the employment of the Shelton Iron, Steel, and Coal 
Company, Limited, met with an accident on 21st December, 
1925, and was paid compensation by his employers. He 


recovered partially from the effects of the accident, but was 
not well enough to do his former work as a “ banksman,” 
and his employers, for whom he had worked for nearly forty 
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| 
| 
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years, found him light work as a signaller, his duties being 
to signal the departure of the cage in which the workmen 
were lowered or raised into or from the mine. His wages in 
that employment were to be £2 12s. 6d. a week, which were 
better than, the wages he had 
been earning before the accident After he had performed 
week the coal strike broke out, and the 


substantially equal to, or even 


those duties for a 
employers were obliged to discontinue the employment. Upon 
a claim being brought for compensation, the county court 
still entitled to compensation 
by reason of his partial disablement. The fact that they 
could not keep the pits open by reason of the strike was a 
misfortune of the employers, but it did not alter the fact that 
Hamilton could only do certain kinds of work by reason of 
and that he had now lost his employment, and 
not through his own fault. An award was therefore made for 
payment to him of 18s. a The employers appealed. 
The court dismissed the appeal, and also the appeals in 
Le igh’s Case and Timmins’s where the same question 
arose. 

Lord Hanwortn, M.R., said that the employers contended 
that the employments of the workmen ceased when the strike 
or lock-out began on Ist May of this vear; that but for that 
the men would have continued to earn substantial sums week 
by week ; and that the compensation awarded by the county 
court judge was excessive, 
what they were earning or could have earned had their 
employment not ceased on the outbreak of the strike or 
lock-out. It was important to consider what sum a workman 
was entitled to apart from any question of a strike. He was 
entitled to compensation for the loss of power to earn owing 


Ball if William Hunt & Nons , Litd.. i) B.W.C.C. 


judge held that Hamilton was 


his accident ; 
week 


(ase, 


as he had not taken into account 


to an accident : 


159: Lu g V. De Dion-Bouton, Ltd., 63 Sor. J. 723; 1920, 
| K.B. 88. That right was not lost by a workman even if 


another cause supervened and prevented him from accepting 
alternative or light work: Cory Brothers v. Hughes, 1911, 
2 K.B. 738. Nor could the employers discharge themselves 
from their liability when they had found the workman light 
employment which had come to an end owing to the cutting 
down of their staff: Macdonald v. Wilsons & Clyde Coal Co., 
5 B.W.C.C. 478, or from slackness of work: Ray v. Vickers, 
Ltd., 1924, W.C. & Ins. Re P 62. 

The relief, if any, to the employers to be derived from their 
giving light alternative employment to a workman depended 
upon the employers being able to prove that that opportunity 
was available to the workman. See the ¢ collected in 
* Willis on Workmen's ( ompensation a p. 193 of the last 
edition. After the employers had given evidence to that issue 
it lay upon the workman to show that they could not do or 
find any such light work as alleged, but the judge might take 
into account his general knowledge of the labour market, so 
that actual evidence by the workman was not essential, and 
the judge might be able to determine the matter without 
specific evidence : Middleton v. Wharncliffe Woodmooi Colliery 
Co., 16 B.W.C.C. 125. In all the present therefore, 
when it was found that the light work failed, the workmen 
were held to be entitled to an award of compensation. In 
none of the cases was a refusal to work proved, as there was 
in McNamara & Co., Ltd. v. Burtt, 4 B.W.C.C. 15) ; for in 
Hamilton's Case the judge found that the workman had no 
wish to give up the work, and in Leigh's Case and Timmins’ 
Case he found that the men always desired to return to work. 
None the less, it was argued that the absence of work was 
due to the action of the workmen’s colleagues and not to any 
act of volition on the part of the employers. The question 
therefore arose : Did the fact that it was the strike that caused 
the alternative work to cease avail the employers? In 
Hutchison v. Cadzow Coal Co., 17 B.W.C.C. 365, it was held 


ases 


cases, 


1” 
ip 


that where alternative work failed by reason of the employers’ 
colliery not working, the workman was entitled to reopen the 
question of compensation for partial incapacity which, up to 
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that time, had become not payable owing to his being given 
employment at an increased wage by his employers. At the 
same time, Lord Alness was careful to observe that defences 
were open to the employers. He said, at p. 369: “ Now 
compensation was suspended because employment was offered 
to the appellant at higher wages than he had earned before 
the accident. It is therefore clear that the only relevant 
change of circumstance which the appellant need aver is that 
the offer in respect of which his compensation was suspended 
is no longer available to him.” And further on, at p. 370: 
“T will only add that it goes without saying that the defence 
of the respondents remains entire and unaffected by the 
decision which I suggest to your lordships. They may, in the 
course of the inquiry which I propose we should allow, be 
able to prove that this was a strike and not a lock-out. They 
may prove that the offer of employment was not withdrawn 
but remained open and was rejected by the appellant. If they 
prove any or all of these things they may win their case. 
But it does not seem possible to me to exclude all defences 
in the appellant’s averments, nor is it, in my opinion, necessary 
to do so.” During the subsequent period, when work was 
not yet available in consequence of the strike and the pits 
were flooded, the court held that incapacity caused by the 
accident was the dominant consideration. Lord Constable, 
at p, 372, expressed the view that a supervening cause did 
not eliminate the right of the workman. That was 
affirmed in the House of Lords: 16 B.W.C.C. 116. If the 
workman was a striker and refused work, the cases in which 
a refusal dominated the position would apply ; but, if not, 
the right to compensation remained, and the employers had 
no factor to reply upon which could afford them relief. In 
Williams v. Oakwood Colliery, 88 L.J.K.B. 878, the man lost 
his work owing to the compulsion exercised upon him by his 
trade union. That was treated as an act the responsibility for 
which fell on the workman. It was done contrary to, and in 
spite of, the willingness of the employers to employ him. 
In all cases where it was found that there was a willingness 
to work, but the work had ceased to be available, the 
employer's liability was not reduced. The county court judge 
had found that that was so in the present cases. They were 
not cases of refusal to work, nor was there the entrance of a 
factor attributable to the workman. They were cases where 
the supervening facts had prevented the employers being able 
to mitigate the right to compensation given to the workmen 
by s. 1 of the Workmen’s Compensation Act. 

Lords Justices ATKIN and SARGANT delivered judgment to 
the same effect. 

CounseL: Cave, K.C., Edgar Dale and Colin Coley for 
appellants ; R. H. Norris for all three respondents. 

Souicirors: F. J. Berryman for T. Haynes Duffell. 
Birmingham, for appellants; Stow, Preston & Lyttelton for 
Hollinshead & Moody, Tunstall, for respondents. 
(Reported by G. T. Wairrraip-Hares, Esq., Barrister-at-law.) 


case 


High Court—Chancery Division. 


In re Baron Waleran. 18th November. 
SetTLep LaND—PERSON HAVING THE POWERS OF A TENANT 

FoR LirE—TRUST DURING THE CONTINUANCE OF A TERM 

to Pay THe Income or LAND TO A PERSON DURING HER 

LirE—Setritep Lanp Act, 1925, 15 Geo. 5, c. 18, s. 20, 

s-s. (1) (viii). 

A person entitled during a fixed term of years if he should so long 
live to receive the income of the land is a person having the powers 
of a tenant for life under the settlement of that land within the 
meaning of s. 20 (1) (viii) of the Settled Land Act, 1925. 


Clauson, J. 


This was a summons under s. 93 of the Settled Land Act, 
1925, for a declaration that a certain Mrs. Adams was a person 
having the powers of a tenant for life under a settlement, and 
asking that the trustees might be directed to execute a vesting 








deed in her favour. The facts were as follows: By a settle- 
ment dated 13th September, 1906, and made between the 
Right Honourable Baron Waleran of the first part, George 
Coats of the second part, and certain trustees of the third part, 
Baron Waleran conveyed to the trustees the Bradfield Estate, 
to hold the same unto the trustees and their heirs as to certain 
specified parts thereof, to the use of the Baron during his life 
and subject thereto as to the whole of the estate to the use of 
the trustees, their executors, administrators and assigns for 
the term of ninety-nine years if Lionel Walrond (who was 
the only surviving son of the Baron) and Charlotte M. L. 
Walrond, his wife, or the survivor should so long live, upon the 
trusts thereinafter declared and from and after the expiration 
or determination of the term and in the meantime subject 
thereto, and to the trusts thereof, to the use of W.G. H. 
Walrond, their infant son, during his life with remainder to 
the use of his first and every other son successively in tail 
male, with divers remainders over. The trusts of the term 
were that the trustees should (subject to the life estate of the 
Baron) enter into possession or receipt of the rents and profits 
of the Bradfield Estate and during the continuance of the term 
manage the same, and during the joint lives of Lionel Walrond 
and-Charlotte, his wife, pay one moiety of the net rents and 
profits to Lionel Walrond and the other moiety to his said wife 
and in the event (which happened, of Charlotte, his wife, 
surviving her said husband, pay the whole thereof to her 
during the remainder of her life, and it was agreed that the 
trustees might, with a certain consent and subsequently 
if required so to do by the husband and wife, or the survivor 
of them, permit them to occupy and enjoy rent free the 
mansion house and grounds of the estate. In 1915 Lionel 
Walrond died, and his widow, in 1920, married again, becoming 
Mrs. Adams. In 1925 Baron Waleran died, and his grandson, 
W. G. H. Walrond, succeeded to the title and attained the age 
of twenty-one in 1926. 

CLausoN, J., after stating the facts, said : The circumstances 
of the case bring the applicant within sub-clause (viii) of s. 20 (1) 
of the Settled Land Act, 1925. It is not essential that the 
trust shall be so framed as, in the first instance, to entitle a 
person during his life to the income of the land, or until the 
determination of his interest by the particular means stated. 
It is enough to bring the case within that sub-clause if the 
trust is so framed (as in the present case) as to entitle a person 
during a fixed term of years, if he should so long live, to receive 
the income of the land. By virtue of the trusts of the term 
vested in the trustees, Mrs. Adams is a person entitled to the 
income of the land until the determination of her life interest 
by means of the term expiring during her lifetime. The 
determination of her interest “ by any means ’”’—the words 
used in clause (viii)—is wide enough to include its deter- 
mination by means of the effluxion of the term during the life 
of Mrs. Adams, with the result that she is a person having the 
powers of a tenant for life under the settlement within the 
meaning of s. 20 of the Settled Land Act, 1925, and the trustees 
of the settlement ought to execute a vesting deed in her 
favour. 

COUNSEL : 
Johnston. 

Souicrrors: Peacock, 
Linklaters & Paines. 

[Reported by L. M. May, Esq.. Barrister-at-Law.] 


High Court—King’s Bench Division 
The King v. Grain: “zx parte Wandsworth Guardians. 
Lord Hewart, C.J., Avory and Salter, JJ. 26th October. 
GUARDIANS—SURCHARGE—GRATUITIES—INTEGRAL PART OF 
EMOLUMENTS—DISALLOWANCE—SUPERANNUATION FunD— 
Loca, AuTuorities (Expenses) Act, 1887 (50 & 51 Vict., 
c. 72) s. 3; Poor Law Orricers’ SUPERANNUATION ACT, 
1896 (59 & 60 Vict., c. 50) ss. 3,19; Birtus anp DEATHS 
Registration Acts oF 1836 (6 & 7 Will IV, c, 86) and 


C. P. Sanger; John Bradley Dyne; Henry 


Fisher, Chavasse & O'Meara; 
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1874 (37 & 38 Vict., c. 88); Poor Law AMENDMENT ACTS | 
OF 1834 (4 & 5 Will. IV, c. 76) and 1844 (7 & 8 Vict., ¢. 101), 

s. 52; Pusiic Heatta Act, 1875 (38 and 39 Vict., c. 55) 

8. 247. 

In assessing the amount of a district registrar's contributions 
to a superannuation fund, the gratuities which he had received 
from the Board of Guardians with the sanction of the Local 
Government Board, now the Ministry of Health, became part of 
his emoluments, and as such, part of the basis on which the 
payments of his superannuation allowance were to be made. | 
The district auditor could not disallow such payments or surcharge 
on the guardians. 


A rule nisi for certiorari was directed to Mr. H. W. W. Grain, 

the district auditor of the Wandsworth Union, to bring up | 
and quash a certificate of disallowance and surcharge of the | 
sum of £27 17s. ld., in the accounts of the Wandsworth 
Guardians for the half-year ending 30th September, 1925. 
By two circulars dated the 2nd May, 1918, and the l4th May, 
1920, the Local Government Board, now the Ministry of Health, 
had invited boards of guardians to pay certain gratuities to 
registrars of births and deaths where, owing to the increased 
cost of living, and in some case a decrease in the amount 
received as fees, they had experienced great hardship. 
Although there was no statutory authority for the payment 
of these gratuities the district auditor could not however 
disallow them because of the provisions of s. 3 of the Local 
Authorities (Expenses) Act, 1887, which enacts: ‘* Expenses 
vaid by any local authority whose accounts are subject to audit 
by a district auditor shall not be disallowed by that auditor 
if they have been sanctioned by the Local Government Board.” 
In accordance with the circulars the Wandsworth Board of 
Guardians granted to the registrar of births and deaths, 
Mr. Minter, a gratuity which was paid for two years, with a 
deduction of 3 per cent. towards a superannuation allowance. 
Mr. Minter retired in February, 1922, and received a super- 
annuation allowance based on fees plus gratuities. This 
basis of fees plus gratuities was assumed to be correct, and 
it was not until September, 1925, that the payment was 
challenged, and the inclusion of the gratuities in the basis 
for computing the amount was disclosed. The district auditor 
then disallowed the difference between the amount due on the 
basis of fees alone and that due on the basis of fees plus 
gratuities, and surcharged that sum upon certain guardians. 
The sum was £27 17s. ld., was part of Mr. Minter’s half- 
yearly allowance of £137 10s. ld. The district auditor main- 
tained that the gratuities were not “emoluments” of the 
registrar within the meaning of s. 3 of the Poor Law Officers’ 
Superannuation Act, 1896, and that although he could not 
disallow them they were not legalised by the authority of the 
Ministry of Health. Section 3 of the last Act enacts that the 
superannuation allowance to an officer or servant shall be 
based on the average amount of salary or wages and 
emoluments during the five years preceding retirement. 
“Emoluments”’ are defined by s. 19 to include all fees, 
poundages, and other payments made to any officer or servant 
as such for hisown use. The rule was obtained on the grounds 
that (1) the district auditor had no jurisdiction to disallow 
and make the surcharge ; (2) that the gratuities were “* emolu- 
ments ” within the meaning of the Poor Law Officers’ Super- 
annuation Act, 1896; (3) that the payments were legalised 
by the sanction of the Ministry of Health; (4) that the 
payments were allowed at several previous audits. Counsel 
showing cause submitted that the power to surcharge resulted 
because the payments were illegal, and amounted to improper 
conduct, by which, however, he did not suggest any moral 
stigma. Counsel in support contended that the word 
“emoluments ” was wide enough to cover any payment made 
to the registrar for his own use, and that there was no statute 
preventing boards of guardians from paying a reasonable 
remuneration to registrars of births and deaths over and above 
the statutory fees. 














Lord Hewart, C.J., giving judgment, said that the question 
arose out of certain gratuities granted by a board of guardians 
to a registrar of births and deaths to meet the increased cost 
of living, and the decline in remuneration derived from fees. 
He referred to the two circulars in which the board of guardians 
were directed that not only that they might but that they 
ought to make such grants. Under the statutes relating 
to his office, the registrar of births and deaths was entitled 
to certain fees derived from the statutory sources. The pay- 
ment of the gratuity was apparent on the face of the guardians’ 
accounts, and in its amount approved and sanctioned by 
the Local Government Board. Later a different question 
arose, namely--what was the appropriate amount of this 
poor law officer's superannuation allowance? He, his 
Lordship, referred to s. 12 of the Act of 1896, and said that 
it was common ground that in pursuance of that Act a certain 
percentage was deducted not from the fees only, but also 
from the gratuities. Thus when arriving at the amount of 
his contributions the gratuities were treated as an integral 
part of his emoluments, and it would have been a little remark- 
able if they had been considered otherwise for the purpose of 
his allowance. The gratuity was a payment made for his 
own use, and was clearly within the definition of ‘ emolu- 
ments ’’ in s. 19 of the Act of 1896, and was so treated until 
it became a factor in assessing the allowance. It was said 
that there was a duty on the auditor to disallow and surcharge 
this sum. His lordship referred to the statutes, particularly 
to s. 3 of the Poor Law Amendment Act, 1844. The grounds 
upon which the payment was impeached were twofold : 
(1) That it was made without lawful authority ; and (2) that 
it involved improper conduct. These two clearly became 
one, and it was definitely stated that improper conduct meant 
without legal authority. There was a remarkable distinction 
between s. 32 of the Act of 1844 and s. 247 of the Public 
Health Act, 1875. In the latter case there was no doubt as 
to the meaning of words, but s. 32 contains no such general 
words about “ payments made contrary to law.’ He did 
not think the wording of s. 52 sufficiently covered any payment 
contrary to law. What was being dealt with was the failure 
on the part of the accounting person to bring into account some 
sum which ought to have been brought into account. The 
argument failed; there is in s.32 of the Act of 1844 no power 
in the district auditor to surcharge a sum merely because 
it appeared to him to have been made without lawful authority. 
The question of disallowance was a separate question. In 
the circumstances the gratuity became part of the emoluments, 
The Ministry was not inviting boards of guardians to make 
illegal payments; it was inviting them to make payments 
which were in their discretion. The question whether there 
was power to supplement the statutory fees had not been 
fully argued. It seemed clear that the payments became 
part of the emoluments of the registrar, and part of the basis 
on which both contributions and superannuation allowance 
were to be made. 

Avory, J., delivered judgment to the same effect. 

SALTER, J., agreed that the auditor was not entitled to 
surcharge, but thought that he was under a duty to disallow 
the payments, which had not been shown to be lawful under 
any of the statutes referred to. 

COUNSEL: Montgom ry, K.C r and Croom Johnson showed 
cause ; Wingate-Saul, K.C., and J. L. Crouch supported the rule. 

SOLICITORS : Sharpe, Pritchard & Co. showed cause : 
W. W. Young, Sons & Ward in support. 


(Reported by CHARLES CLAYTON, Esq., Barrister-at-Law.] 


The attention of the Legal Profession is called to the fact 
that the PHCENIX ASSURANCE COMPANY Ltd., Phoenix 
House, King William Street, London, E.C.4 (transacting 
ALL CLASSES OF INSURANCE BUSINESS) invites 

roposals for Fidelity Guarantee and Court Bonds, Loans on 
teversions and Life Interests. Branch Offices at 11, Waterloo 
Place, 8.W.1; 187, Fleet Street, E.C.4; 20-22 Lincoln’s Ino 
Fields, W.C.2, and throughout the country. 
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Societies. 


The Law Society. 


THE STEPHEN HEELIS PRIZE FOR MANCHESTER 
AND SALFORD STUDENTS. 

Sidney Hulme, who served two-third of his period of 
service in Manchester, having | ed the best examination and 
attained honorary distinct nin the econd class, and being 
under the age of twenty-six vears, the Council have awarded 
to him the Gold Medal founded in memory of the late Mr. 
Stephen Heelis, of Manchester. Mr. Hulme served his 
articles of clerkship with Mr. James Thorniley, B.A., LL.B., 


Fox, of Manchester, and 


1926. 


W. 


June, 


Messi A. & G 
hono 


of 


] 
cond class 


of the firm 


attained s« irs in 





Law Students’ Journal. 


L tw Students’ Debating Society e 


At a meeting of the Society, held at The Law Society's Hall, 
on Tuesday, t 7th inst Chairman, Mr. H. Shanls the 
subject for debate was: That in tl opinion of this house 
the case of Annesley-Davidson \ lrnesley, 1926, 1 Ch. 692, 


Mr. k. G. M. Fleteche 
amber st 


r ope ned in the 


was wrongly decided 
onded ; whilst 


affirmative, and 





Mr. W.S. Jones opened int negati ind was supported by 
Miss (. M. Your I) foll ! members also spoke: 
Messrs. C. F. S. Spurrell, W. J. Hart-Leverton, Miss D. C. 
Johnson, B. J. A. Lewis, Miss E. 0, Petersen, J. H. G. Buller, 
and John F. Chadwick lhe opener rephed, and the Chairman 
having summed up, the motion was lost by five vote There 
were twenty-four members and one visitor present. 

At a meeting of tl ™~ et held at Tl | Ww sor t sil all, 
on Tuesday, tl lit inst bet hairman, Mr W M. 
Pleadwell), the il tf debate wa That in t opinion 
of this House, the country will benefit from the furthe 
extension of the Safes dit of Industries and a further 
measure of Impet Prefer AY \. L. Phillips opened 
in the affirmative Mr. H. M. Pratt opened in the negative. 
The following members also spoke Messrs. Peter Audersen 
C. F. S. Spurrell, and J. T. Smit! The opener having replied 
and the chairman ha ' summed yp, the motior was 
adjourned till the next meeting in January, 1927 There were 
nineteen members present 
Wakefield and District Law Students’ Society. 

At the last meeting of the S« t eld on Wednesday, the 
15th inst.. with Mr. J. W. Parker in the chair, the following 
subject was debated BS trust instrument and a vesting 
deed executed in 1020, f Is w settled on A f life, 
with remainder to B ir ? It » Z tak " session 
of the property, ret ning n down to Iti when 
A dies and B clan property \ was not under disability 
Is B statute-barred Mr. J. I I. Burton, LL.B. opened 
for the affirmative, and Mr. A. M.S plied | folle ng 
members ilso porn M b . na M | Bark r. 
F. L. Barlow, G. A. Blakeley, A. A. Collins, C. Craven, A. B 
Fox. H. Partington, C. V. H. Smith, LL.B nd P. B. Thomas 
After the leaders had replied, the chairman summed up, and 
the negative was carried | nit tes to three 

° —~) ° 
High Court of Justice. 
CHRISTMAS VACATION, 1926-1927 
NOTIOCI 

r t Ww t { t ring { ristmas 
\ i r 

luring the ¢ mas Va n pplications vhich may 
require to I mir | promptly | rd ‘ to be made 
to the Judge who for the time being shall t \ n 
Judge. 

The Honourable M Justice FRASER will act as Vacation 
Judge from Wednesday, 22nd December, to Friday, 
3lst December, 192 both days inclusive. His Lordship 
will sit in King’s Bench Judges’ Chambers on Thursday, 
30th December, 1926, at 11 o'clock. 

The Honourable Mr. Justice BATESON will act as \ ition 
Judge from Saturday Ist January, 1927, to Monday, 


, I 
10th January, both days inclusive His Lordship will sit in 
King’s Bench Judges’ Chambers on Wednesday, 5th January, 
at 10.30 a.m. 








On days other than those when the Vacation Judge sits in 
(hambers, applications in urgent matters may be made to his 
Lordship personally or by post. 

When applications are made by post the brief of counsel 
should be sent to the Judge, by post or rail prepaid, accom- 
panied by office of the affidavits in support of the 
application, and also by a minute, on a separate sheet of paper, 
signed by counsel, of the order he may consider the applicant 
entitled to, and also an envelope, sufliciently stamped, capable 


coptle s 


of receiving the papers, addressed as follows: ‘* Chancery 
Official Letter: To the Registrar in Vacation, Chancery 
Registrars’ Chambers, Royal Courts of Justice, London, 


w..2.”” 


On application for injunctions, in addition to the above, a 
| copy of the writ and a certificate of writ issued must also be 
sent. 
The papers sent to the Judge will be returned to the 
Registrar. 
The address of the Vacation Judge can be obtained on 


application at the Chancery Registrars’ Chambers, Room 136, 
Royal Courts of Justice. 

The Chambers of Mr. Justice AsTBURY and Mr. Justice 
(LAUSON (Master HUGHES-ONSLOW) will be open for Vacation 
Friday, 24th December; Wednesday, 
24th December; Thursday, 30th December; Friday, 3lst 
December, 1926; Tuesday, 4th January; Wednesday, 
oth January ; and Thursday, 6th January, 1927. 


business from 10 to 2 on 


CHANCERY REGISTRARS’ CHAMBERS, 
Reyal Courts of Justice. 


December, 1926. 





Rules and Orders. 


THE CHANCERY OF LANCASTER (SOLICITOR’S REMUNERATION ) 
RULES, 1926. DATED JUNE 18, 1926. 

The Right Honourable Edgar Algernon Robert Viscount 

Cecil of Chelwood, P.C., K.C., Chancellor of the Duchy and 


County Palatine of Lancaster, with the advice and consent 
of Courthope Wilson, Esquire, K.C., Vice-Chancellor of the 
said County Palatine of Lancaster, and with the approval 
of the authority empowered to make Rules for the Supreme 
Court doth hereby in pursuance of the powers and authorities 
in that behalf given to him by the Chancery of Lancaster 
\cts, to 1890, and in pursuance and execution of all 
other powers and authorities enabling him in that behalf order 
ind direct as follows : 

l. So long as Rule 10 (6) of Order 65 of the Rules of the 
Supreme Court remains in force the total in any Bill of Costs of 
the fees prescribed by the Orders as to Solicitors’ costs under 


LPSSuU 





the Court of Chancery of Lancaster Act, 1850, and the Court 
| of Chancery of Lancaster Act, 1854, of the 27th and 28th days 
of November, 1l584 (as distinct from payments), shall in 
respect of business done in any cause or matter in the Court of 
Chancery of the County Palatine of Lancaster after the 31st 
lay of August, 1919, be increased by thirty-three-and-one- 


third per centum and such increase shall be allowed upon any 
taxation of costs in respect of any such business as well as 
arty and party as between solicitor and client and in 
taxations under or pursuant to the Solicitors Act, 1843. 
Che increase hereby authorised is not to affect the question 
whether a bill of costs is or is not less by one-sixth part than 
the bili delivered sent or left. 
Provided that this Rule shall not, 
a) affect any power to direct payment of a fixed or gross 
sum in respect or in lieu of costs, or, 
bh) apply to bills of costs which had before the 2nd day of 
\ugust, 1920, already been delivered to the client sought 
to be charged therewith or to the person chargeable there- 
with or liable therefor or to bills then already taxed and 
certified or allowed. 
2. These 


between ] 





The Chancery of Lancaster 


1926.” 


2 Rules may be cited as‘ 
Solicitor’s Remuneration) Rules, 

The Chancery of Lancashire (Solicitor’s Remuneration) 
1920, which came into operation on the 2nd day of 
1920, as Provisional Rules shall continue in force until 
the said 


Rules, 
\ugust, 
the eleventh day of October, 1926, on which day 
shall be superseded by these Rules. 
Cecil, 
Chancellor. 
Courthope Wilson, 
Vice-Chancellor, Lancaster. 
sth day of June 1926. 
Rule Committee of the Supreme Court. 
Claud Schuster, 
' Secretary. 


Rules 


Dated the 
Approved by the 
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THE SOLICITORS’ REMUNERATION AcT GENERAL ORDER, 1926, 
DATED 29TH JULY, 1926, PRESCRIBING THE REMUNERATION 
OF SOLICITORS IN CONNEXION WITH THE EXTINGUISHMENT 
OF MANORIAL INCIDENTS UNDER THE LAW OF PROPERTY 

& Act, 1922 (12 & 13 Geo. 5 


5, C. 16).* 

We, the Right Honourable George Viscount Cave, Lord High 
Chancellor of Great Britain, the Right Honourable Gordon 
Baron Hewart, Lord Chief Justice of England, The Right 
Honourable Ernest Murray Baron Hanworth, Master of the 
Rolls, Alfred Henry Coley, Esquire, President of the Law 
Society, and Alfred William Taylor, Esquire, President of the 
Incorporated Law Society of Bristol, being the persons 
authorised by the fourteenth Schedule to the Law of Property 
Act, 1922 (in this order called ‘“ the Act’’), do hereby by 
virtue of the powers vested in us by the Act and of every other 
power enabling us in that behalf, order and direct as 
follows :— 

1.—(a) The remuneration of the Solicitor to a lord or a 
tenant having the conduct of the business, in respect of the 
negotiation for and completion of the extinguishment of 
manorial incidents under the Act (including rights agreed 
in writing to be treated as manorial incidents subject as is 
hereinafter provided) shall be that prescribed in the Schedule 
hereto. 

(6) The remuneration prescribed by the Schedule hereto 
covers work involved in obtaining a Certificate by the Minister 
under Section 139 (2) (a) of the Act, and, in the case of the 
Solicitor to the lord, the preparation of the agreement for 
extinguishment. 

(c) Where the Solicitor does not negotiate the extinguish- 
ment, the remuneration prescribed in the Schedule hereto shall 
be reduced by 20 per centum. 

(d) Where the compensation is a compensation rent-charge, 
an additional remuneration of twenty shillings shall be allowed 
to the lord’s Solicitor and to the tenant’s Solicitor. 

(c) The remuneration for the preparation, obtaining the 
approval, and execution, of a statutory declaration furnished 
by the lord or the tenant shall be in addition to the sums herein- 
before allowed to each Solicitor and shall be the sum of one 
guinea, unless on taxation the registrar shall allow a larger 
sum on account of the particulars stated in the declaration 
being of exceptional length or complexity. 

(f) Where the Solicitor to the lord acts in the matter of the 
extinsuisument on behalf of the tenant, he is to be entitled to 
charge tne tenant one half only of the remuneration for so act- 
ing which would otherwise be payable under this Order. 

(g) For the purposes of this Order the compensation for 
extinguishment includes any sum paid as compensation to 
the steward or in respect of costs or expenses incurred by 
the lord which are by virtue of the Act or by agreement 
recoverable from the tenant, but does not include remuneration 
payable under this Order. 

(kh) The remuneration hereinbefore provided does not include 
additional work involved 

(i) in obtaining the consent of an incumbrancer to the 
creation of a rentcharge ; or 

(ii) in furnishing information in accordance with Section 
139 (1) (i) of the Act; or 

(iii) in approving an agreement on behalf of any party 
other than the lord or the tenant ; or 

(iv) in conne ion with the registration of any instrument 
as required by law . o@& 

(v) in the extinguishment of any rights of the lord pre- 
served by the twelfth Schedule to the Act, unless the com- 
pensation for those rights does not exceed ten pounds ; 
or 

(vi) in respect of separate negotiations for any grant of 
any estate right or easement as part of the compensation 
for the extinguishment or by reason of including any such 
grant in the compensation agreement. 

(i) Where an agreement relates to more than one tenement 
of the same manor, the remuneration shall be based on the 
total compensation for all the tenements. 

(j) The remuneration for any matter arising on the exting- 
uishment of manorial incidents, whether or not effected by 
an agreement in writing, shall, so far as the remuneration 
is not regulated by the foregoing provisions, be regulated 
according to the system described in paragraph 2 (c) of the 
Remuneration Order, 1882, as “the present system,’’ as 
altered by Schedule II to that Order, but, as regards the 
remuneration regulated in accordance with this paragraph 
subject to the increases prescribed by the Solicitors’ Remunera- 
tion Act General Order, 1919 (+) and the Solicitors’ Remunera- 
tion Act General Order, 1925.(+) 

® This Order having lain before both Houses of Parliament for one mon 
accordanoe with section 6 (1) of the Solicitors’ Remuneration Act, 1881, came 
into operation on the 3rd day of September, 1926. 
(t) S.R, & O. 1919, No. 1878. (3) S R. & 0. 1925, No 
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(k) Save and excepting the matters hereinbefore specially 
provided for, the remuneration prescribed by the Schedule 
hereto shall not include the disbursements, extra work, 
business proceedings, or other matters which under paragraph 4 
of the Remuneration Order, 1882, are not to be included in 
the remuneration prescribed by Schedule I to that Order. 

2. In this Order the expression ‘‘ The Remuneration 
Order, 1882,’’ means the General Order made pursuant to the 
Solicitors’ Remuneration Act, 1881, which came into force 
on the Ist day of January, 1883. 

3. The Interpretation Act, 1889,($) applies to this Order 
in like manner as it applies to an Act of Parliament. 

4. This Order may be cited as the Solicitors’ Remuneration 
(Manorial Incidents) Order, 1926. 


Schedule. 


Lords’ Tenant's 
“ Solicitor. Solicitor. 
£ sas. d. So 4, 
Where the compensation does not 3 U 0 2 10 0 
exceed £20 
Where the compensation exceeds 5 0 0 410 0 
£20 but does not exceed £50. 
Where the compensation exceeds 710 #O a; &= © 
£50, but does not exceed £100. 
Where the compensation exceeds 010 O 010 O 


£100 the same remuneration as 
for £100 and in addition for every 
£25 of the excess up to £1,000. 
Dated the 29th day of July, 1926. 
Cave, ©. 
Hewart, C.J. 
Hanworth, M.R. 
A. H. Coley. 
A. W. Taylor. 





THE RULES OF THE SUPREME CouRT (No. 4) 1926. DaTED 


\uGusT 5, 1926. (AMENDED REPRINT.) 

We, the Rule Committee of the Supreme Court, hereby 
make the following Rules: 

1. The following sub-section shall be inserted after sub- 
section (d) of Rule 9 of Order V of the Rules of the Supreme 
Court, 1883, and shall stand as sub-section (dd), viz. :— 

‘(dd) Where any cause or matter is commenced pursuant 
to an authority or direction of a Judge given in any pro- 
ceedings in the Chancery Division which cause or matter 
in the opinion of the Judge giving the authority or direction 
ought not to be heard by that Judge, the plaintiff's or 
applicant’s solicitor shall produce at the central office a 
certificate to that effect (signed by the Master) mentioning 
the name of the Judge who has authorised or directed the 
commencement of the cause or matter, and thereupon it 
shall be the duty of the oflicer issuing the writ, originating 
summons, motion or petition (as the @ase may be) to mark 
the same with the name of a Judge other than the Judge 
mentioned in such certificate and other than the Judge to 
whom the same chambers have been attached, and accord- 
ingly the names of such last-mentioned Judges shall be 
excluded in ascertaining the name of the Judge to be marked 
on any such writ, originating summons, notice gf motion 
or petition.” 

2. In Order LIX of the Rules of the Supreme Court, 1883, 
there shall be added the following Rule which shall stand as 
tule 21 :— 

‘21. Appeals against refusal of justices to discontinue 
proceedings under Criminal Justice Act, 1925, 8. 11 (1).J— 
(1) An appeal under proviso (b) to sub-section (1) of 
section 11 of the Criminal Justice Act, 1925,(*) shall be to 
a Divisional Court by notice of motion. 

2) The notice of motion shall be an eight days’ notice 
and shall be supported by affidavit. 

(3) The notice of motion shall be served personally or by 
registered post on the clerk to the examining justices against 
whose refusal the appeal is brought and on the prosecutor, 
and also on the Director of Public Prosecutions if the prose- 
cution has been instituted or undertaken or is being con- 
ducted by him. 

(4) The notice of motion shall be so served within six days 
after the refusal and the appeal shall within four days after 
such service be entered in the Crown Office and upon its 
being so entered shall be set down for hearing as if it were 
an appeal from an Inferior Court. The appeal shall be 
placed in the day’s list for hearing at the next practicable 
sitting of the Divisional Court when ex parte motions are 
heard. 













1246 


THE SOLICITORS’ JOURNAL & WEEKLY REPORTER. 


Dec. 25, 1926 








(5) The affidavit shall state the facts and grounds on 
which the appeal is made, and a copy of it shall be served 
with the notice of motion. 

(6) The evidence at the hearing of the appeal shall be 
by affidavit unless the Court otherwise orders and the 
accused person if in custody shall not attend unless the 
Court otherwise directs. 

(7) The Court shall cause notice of its decision to be 
communicated to the clerk to the examining justices. 

(8) The Court or a Judge shall have power to extend the 
times mentioned in this Rule. 

3. The following Order shall be inserted in the Rules of the 
Supreme Court, 1883, after Order LXI., and shall stand as 
Order LXIA: 

* ORDER LXIA. 
Deposit of Powers of Attorney. 
1. Interpretation.|—In this Order 
** Instrument ’’ means any instrument creating a power 
of attorney which may be or is required to be deposited 
in or filed at the Central Office under 
(i) section 219 of the Supreme Court of Judicature 
(Consolidation) Act, 1925,(+) or 
(ii) section 25 of the Trustee Act, 1925,(1) as amended 
by section 6 of the Law of Property (Amendment) Act. 
1926,(8) or 
(iii) section 125 of the Law of Property Act, 1925.( ) 

2. Deposit.}|—An instrument or a certified copy may be 
deposited in or filed at the Central Office by being filed in 
the Filing Department of that Office. 

3. Declaration under Trustee Act, 1925.} An instrument 
presented for filing under section 25 of the Trustee Act, 1925, 
shall be accompanied by the statutory declaration required 
by that section as to the intention of the donor to remain 
out of the United Kingdom. 

4. Documents to be filed with instrument.|—An instrument 
presented for filing shall not be filed unless the execution of 
the instrument has been verified in accordance with Rule 5 
of this Order, and the instrument is accompanied by the 
affidavit, declaration or other document or documents 
(if any) by which the execution has been verified. 

5. Verification of exrecution.}|—(1) The execution of an 
instrument may be verified 

(a) by an affidavit or statutory declaration sworn or 
made by the attesting witnes some other person in 
whose presence the instrument was executed, or if 
no such person is available, by some impartial person 
who knows the signature of the grantor; or 

(b) if the instrument was executed abroad before a 
notary, by a notarial certificate complying with the 
provisions of paragraph (2) of this Rule; or 

(c) by any other evidence which, in the opinion of the 

Chief Master of the Supreme Court, is sufficient. 

(2) A notarial certificate of the execution of an instrument 
shall be annexed to the instrument, and the signature of 
the notary and the fact that he holds that office shall be 
verified by affidavit, or duthenticated by a British Ambas- 
sador, Envoy, Minister, Chargé d’Affaires, Counsellor 
or Secretary of Embassy or Legation exercising his functions 
in any foreign country, or a British Consul-General, Consul, 
Vice-Consul, Acting Consul, Pro-Consul or Consular Agent 
exercising his functions in any foreign country or place. 

(3) Where a notarial certificate is authenticated by one 
of the officers mentioned in the last preceding paragraph 
(other than a notary), judicial notice shall be taken of his 
seal and signature aflixed, impressed or subscribed to or 
on the document without further proof. 

6. A certified copy of an instrument or of any portions 
thereof presented for filing under section 125 of the Law of 
Property Act, 1925, shall not be filed unless the execution 
of the instrument has been verified under Rule 5 of this 
Order, and the certified copy is accompanied by the affidavit, 
statutory declaration, notarial certificate or other sufficient 
evidence which would be necessary under that Rule if the 
instrument itself were being presented for filing, and is also 
verified as to the signatures to the certified copy or other- 
wise as may be reasonably required. 

7. Search inspection, copies and fees.}—(1) An alpha- 
betical index of the names of the donors and of all instru- 
ments and certified copies deposited or filed in the Central 
Office under this Order shall be prepared and kept by the 
proper officer in the Filing Department of that Office, and 
any person may search the index upon payment of the 
prescribed fee. 

(2) Documents filed under this Order shall be open to 
inspection on payment of the prescribed fee, but no person 
shall take a copy of or an extract from any document pro- 
duced for inspection. Office copies of such documents shall 


or 


(t) 15-6 G, 5. c. 49, (3) 15 G. 5. & 19 
(§) 16-7 G. 5. 6. 1). () 15 G. 5. « 


2U. 


be supplied on application and on payment of the prescribed 

ee. Copies may be presented at the Filing Department to 

be marked as office copies. 

(3) The fees payable for search and inspection and for 
office copies, and for marking copies as office copies, shall be 
such of the fees prescribed by the Supreme Court Fees 
Order, 1924(") or any Order amending or replacing that 
Order as may be applicable.”’ 

1. These Rules may be cited as the Rules of the Supreme 
Court (No. 4) 1926, and the Rules of the Supreme Court, 1883, 
shall have effect as amended by these Rules. 

Dated the 5th day of August, 1926. 

Cave, C., &e. 

The Lords Commissioners of His Majesty’s Treasury concur 
in the above-mentioned provisions as to fees. 

W. Cope. 
Curzon. 


(9) S.R. & O. 1924 No. 966. 








Legal Notes and News. 


Appointments. 


The Secretary of State for Scotland has appointed 
Mr. JAMES WARNOCK, Sheriff Clerk Depute of East Lothian, 
to be Sheriff Clerk of the County of Wigtown, in place of 
Mr. John MeMillan, resigned. 

Mr. ArtuuR H. EMANUEL, solicitor, 6, Albion-place, 
Southampton, has been appointed coroner for that county 
borough in the place of the late Mr. H. K. Pope, solicitor, 
whose death was announced in THE SoLicrrors’ JOURNAL 
of the 18th inst. Mr. Emanuel, who was admitted in 1887, 
was deputy coroner for many years, also holds the posi- 
tion of solicitor to the Harbour Board, 

The Colonial Mutual Life Assurance Society, Ltd. (of 
Australia) have appointed Mr. ERNEsT A, CAWDRON to be Mana- 
ger of the Society for Great Britain and Ireland in succession to 
Mr. Arthur E. Gibbs, who has resigned on account of ill-health. 
Mr. Cawdron has been in the service of the Society for upwards 
of thirty-two years. 

Mr. B. P. BripGMAN, solicitor, the Registrar and High 


Bailiff of the County Courts of Colchester, Clacton, and 
Halstead, and District High Court Registrar has been 
appointed Registrar of Bloomsbury County Court. Mr. 


Bridgman was admitted in 1903. 


Professional Announcements. 

Messrs. Burcu & Co., announce that owing to illness con- 
tracted during active service in the war, Mr. Richard Eardley 
Madgwick Davidson is compelled to give up business, and 
will retire from the firm as from the Ist January, 1927. 

As from Ist Decembery 1926, in consequence of the death 





of Mr. Herbert George Warren, solicitor, Mr. EVAN RICHARD 
Woop, Assistant Solicitor to the Devon County Council, 


| has become a partner in the firm hitherto practising as Rowe, 
| Warren & Watts, at 6-8, Market-square, Ilfracombe. The 
| practice will in future be carried on under the name of ‘“‘ Rowe, 
Watts & Wood.” 
As from the Ist January, 1927, the name of the firm of 
| Messrs. Rawle, Johnstone & Co., solicitors, 1 Bedford-row, 
| W.C.1, will be “* GREGorY Rowc.LiFFrEe & Co.”’ The change is a 
| revival of an earlier name of the firm, as prior to 1887 the 
firm was styled ‘‘ Gregory Rowcliffes & Co.,”’ and it is therefore 
of interest to recall that Sir Roger Gregory’s grandfather, 
Mr. John Swarbreck Gregory, joined the firm in 1811, that his 
father, Mr. George Burrow Gregory became a partner in 1842, 
so that Sir Roger Gregory’s family has been continuously 
connected with the firm for 115 years, whilst Mr. Edward 
Rowcliffe’s uncle, the late Mr. Edward Lee Rowcliffe, joined 
the firm in 1854, and his father, Mr. William Rowcliffe, 
became a partner in 1860, the family of Mr. Rowcliffe having 
therefore been connected with the firm for an unbroken period 
of more than seventy-two years. In 1862 the name of the 
firm was ‘‘ Gregory & Rowcliffes,’’ which, a few years later, 
was changed to ‘ Gregory Rowcliffes & Co.,’’ to become, in 
1887, ‘* Rowcliffes, Rawle & Co.,”’ which was changed again 
to ‘* Rawle, Johnstone & Co.”’ in 1904. The constitution of the 
firm will remain unaltered. 

Messrs. STEPHEN GATELEY, solicitors, Birmingham, have 
removed their offices from 10 Newhall-street, to 25, Temple-row 

which is opposite the Birmingham Branch of the Bank of 
England, and faces St. Phillip’s Churchyard. The telephone 
| number is Central 649. 


’ 
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The solicitors’ practice, founded over 100 years ago, and 
carried on at 75, Cornhill, and 14, Queen Victoria-street, 
under the name of “ Hilliard, Stretton, Dale & Co.,”’ and 
later as ‘‘ Dale & Co.,’”’ has been acquired by Messrs. W. H. 
CHAMPNEsS & Co., and will be continued at 36, Furnival-street., 
E.C.4, under the style of ‘‘ Champness, Dale & Stretton.” 

Consequent upon the retirement of Mr. E. C. Ferguson 
Davie from the firm of Park Nelson & Co., as from the 
Ist January, 1927, the practices of Messrs. Roy & CARTWRIGHT, 
WILLIAM CHURCHILL TAYLER & Co., and Mr. LEONARD 
Jessopp Futron (formerly carried on at 4, Brick Court, 
Temple, E.C.4), have been amalgamated with the practice of 
Messrs. PARK NELSON & Co., carried on at 11, Essex Street, 
Strand, W.C.2. These practices will in future be carried on 
by Arthur Croke Morgan, Robert Coare Swaine and Leonard 
Jessopp Fulton under the style of Park Nelson & Co., at 
11, Essex Street, Strand, W.C.2. 


Professional Partnerships Dissolved. 
JAMES AMPHLETYT Morton, CHARLES CECIL AMPHLETT 
MortToON and WILFRID RAywoop, solicitors, Kidderminste 


(Ivens, Morton & Morton), as from 30th November, so far as 
concerns W. Raywood, who retires from the firm. 


Wills and Bequests. 

Mr. Herbert George Warren (fifty-two), solicitor, of Halls 
Green, Ilfracombe, Devon, of Messrs. Rowe, Warren & Watts, 
left estate of the gross value of £14,371. 

Mr. Francis Thornhill Maddock, of Walmer Villa, New 
Brighton, Wallasey, retired solicitor, who died on 18th October, 
aged eighty-four, left estate of the gross value of £54,046. 
Subject to his wife’s life interest, he left £1,000 to the Chester 
Diocesan Finance Association for building a church at Whitby, 
Chester. 

Mr. William Hugh Knight, of Limington, Yeovil, Somerset, 
formerly one of the leading members of the Bar in Calcutta, 
son of the late Mr. Robert Knight, founder of the Calcutta 
‘* Statesman,”’ left unsettled property of the gross value of 
£14,243. 

Notices. 

The Lord Chancellor announces that the offices of the 
Supreme Court will be closed on Tuesday, the 28th December, 
1926. 

The next Quarter Sessions of the Peace for the Borough of 
Wolverhampton, will be held at the Sessions Court, Town 
Hall, North-street, Wolverhampton, on Friday, the L4th day 
of January, 1927, at 10 o’clock in the forenoon. 


STIPENDIARY FINED FOR EXCEEDING SPEED 
LIMIT. 

Mr. Ivan Edward Snell, the Metropolitan Stipendiary, who 
sits at North London, and resides at 30, Sussex-square, 
London, W., was fined £4 at the Kingston-on-Thames County 
Police Court for exceeding the motor-car speed limit on 
the Portsmouth-road, at Cobham, the police stating that 
his speed over a measured control, was 40 miles 314 yards 
an hour. Mr. Snell did not appear, but sent a letter to the 
justices in which, according to the chairman (Lieut.-Colonel 
J. S. Hepworth), he admitted travelling at 32 miles an hour. 
Inspector Gooby, of the Surrey Constabulary, said that there 
were five previous convictions under the Motor Car Act 
against the defendant, dating from 1911, the last being in 1924 
for exceeding the speed limit. 


WESTMINSTER BANK. 

The Trustee Department of Westminster Bank, Ltd., has 
been transferred to new premises at 51, Threadneedle Street, 
E.C.2. The telegraphic address will be ‘‘ Westrustee, 
Stock, London, ”’ and the telephone number, London Wall 4337. 


MUTILATED WILL ADMITTED TO PROBATE. 

An application was recently made in the Probate Court, 
to Lord Merivale, to admit to probate a Will which had been 
seized by a dog when accidentally dropped on the floor 
whilst the daughter of the testatrix was looking through her 


mother’s papers kept in a tin box. The dog had, it was, 


stated, bitten pieces out of the document and the application 
was for probate of the will in its original form. His lordship, 
in granting the application, remarked that, unfortunately, 
the applicant had no redress against the dog. 


COURT BONDS. 


The Bonds of the 


LONDON ASSURANCE CORPORATION 


are accepted by the High Courts of Justice, Board 
of Trade, and all Government Departments. 


Fidelity Bonds of all descriptions are issued by 


THE LONDON ASSURANCE 


(INCORPORATED A.D. 1720) 
ASSETS EXCEED £11,000,000. 
FIRE, MARINE, LIFE, ACCIDENT. 
| ALL OTWER KINDS OF INSURANCE BUSINESS TRANSACTED. Write for Proepectus 
LIFE BONUS YEAR 1925. 


1, KING WILLIAM STREET, LONDON, E.C.4. 


MARINE DEPARTMENT: 7, ROYAL EXCHANGE, E.C.3. 








ANGLO-GERMAN TRIBUNAL. 
FINAL JUDGMENTS DELIVERED. 


The Anglo-German Mixed Arbitral Tribunal (First Division), 
sitting in London, delivered final judgment in the case of 
Norddeutsche Bank vy. Wallis, E. A. The interlocutory 
judgment appeared in The Times of 18th October. The 
members of the Tribunal were Mr. Helge Klaestad (President), 
Mr. R. E. L. Vaughan Williams, K.C. (British arbitrator) and 
Dr. A. N. Zacharias (German arbitrator). 

The Tribunal, in their final judgment, said new facts relating 
to the relationship between the creditors and the Manchester 
and Liverpool District Banking Company, Limited, had been 
disclosed, and they were now satisfied that the English bank 
held the bill of exchange in question, not as holders in due 
course, but as collecting agents for the creditors. Under 
English law, which was applicable to the present case, the 
creditors must, in these circumstances, be regarded as true 
creditors at the date of the coming into force of the Treaty. 
Judgment would, therefore, be for the creditors for £200, 
together with Treaty interest and costs. 

In the case of Emil Lowitz v. Frederick Spiegel, the debtor, 
who appeared in person, said that he had repaid the sum of 
£45 15s. which he had admittedly borrowed from the creditor 
before the war. 

The Tribunal, in their judgment, said that they had heard 
the debtor, but were not satisfied that the money had been 
repaid to the creditors before the coming into force of the 
Treaty. Judgment was, thereupon, entered for the creditor, 
with Treaty interest and costs. 


CARGO IN PORTUGUESE PORT DURIN@ THE WAR. 


The Anglo-German Mixed Arbitral Tribunal (Second 
Division), sitting in London, dismissed the claim of Manasseh 
Meyer (Meyer Bros.), British nationals, against the Deutsch 
Australische Dampfschiffs-Gesellschaft, German nationals, for 
damages for the alleged negligence of the captain of the steam- 
ship “ Brisbane,’”” owned by the debtors, in not ‘taking 
sufficient steps to preserve the cargo when he took refuge in 
Marmagoa, a Portuguese port in India, at the outbreak of the 
war. 

It appeared that the steamship “‘ Brisbane,’’ being a German 
ship, took refuge in the Portuguese port of Marmagoa on the 
West Coast of India on the outbreak of war. Her cargo 
included a consignment of copra, the property of the 
claimants, which remained in the ship’s hold until Portugal 
entered the war, when the Portuguese authorities sequestered 
the ship. It was then found that the cargo, through being 
kept in the hold for so long a time, had become seriously 
deteriorated, and that consequently its value had depreciated. 

Mr. J. A. Hawke, K.C. (with him Mr. P. Langley), contended 
for the claimants that the captain of the steamship “ Brisbane ”’ 
should have taken steps to preserve the cargo in good condition 
by storing it on shore, and further argued that by putting into 
the port in question the captain had committed a breach of the 
terms of the charter-party. 

The Tribunal, which consisted of Baron D. W. Van 
Heeckeren (President), Mr. Heber Hart, K.C. (British 
arbitrator) and Mr. Hermann Johannes (German arbitrator), 
in their judgment, said they found that the claimants had not 
established their claim that they had sustained damage by 
| reason of failure on the part of the captain of the steamship 
| ** Brisbane,’’ in view of all the circumstances of the case, to act 
reasonably with regard to the cargo entrusted to his care. 
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This being so, they did not consider it necessary to consider 
any of the legal arguments involved. The claim would be 
dismissed, with costs. 


BRITISH NATIONAL’S CLAIM REJECTED. 


Mr. William Frank Mackenzie, a British national, failed to 
establish his claim against the German Government for com- 
pensation for losses sustained by his internment in Germany 
during the war, before the Anglo-German Mixed Arbitral 
Tribunal (Second Division) sitting in London. 

It appeared that Mr. Mackenzie before the war carried on 
business as a coal importer at Hamburg, and, at the same time, 
was the managing director of a German company engaged in 
the coal trade. Shortly after the outbreak of war he was 
interned and subsequently his business was controlled under 
the provisions of German war legislation. Owing to Mr. 
Mackenzie not being in a position to perform his duties, the 
German company dismissed him from his position as managing 
director. He thereupon brought his claim under Articles 297 (e) 
and 300 (d) of the Treaty of Versailles. 

The Tribunal, in their judgment, said Mr. Mackenzie had 
suffered no damage by the German Government's control of 
his business. Such loss as he had incurred was due to his 
internment, which did not give a right to compensation under 
the provisions of the Treaty. Further, there was no right to 
damages for the loss of his appointment with the German 
company, because he and the company could not be held 
to be enemies within the meaning of Article 300 (d). 

Judgment was thereupon entered for the German Govern- 
ment, with £50 costs. 

The Court consisted of Baron D. W. Van Heeckeren 
(President), Mr. Heber Hart, K.C. (British Arbitrator), and 
Mr. Hermann Johannes (German Arbitrator). 


WAR BONUS TEST CASE. 

importance to local authorities 
involving a sum of £250,000, in respect of war bonuses was 
decided in favour of the Liverpool Corporation by Mr. Justice 
Branson at Liverpool Assizes on Tuesday the 9th ult. A 
claim was made by eight ex-Service employees for war bonus 
in addition to the Corporation’s active service grant, it being 
contended that under resolutions passed by the City Council 
in 1914, the men remained in the service of the Corporation 
throughout the war, and were entitled to the increased emolu- 
ments received by the employees who remained at home. The 
Corporation contended that all the resolutions on bonuses 
contained a proviso that they did not apply to men in the 
Forces. Judgment was given for the Corporation, who did 
not claim costs. 


A test case of considerable 


ACCESS TO VACCINATION BOOKS. 

The Southwark Board of Guardians has re-: 
decision to refuse a request by the Peabody Trust to 
disclose information regarding vaccination and to take legal 
action if necessary. A letter from a solicitor representing 
the Peabody Trust stated that they were entitled to inspect 
the vaccination books, and that unless they were accorded 
statutory facilities for so doing they proposed to apply to 
the Court for a mandamus. 

Councillor W. Westcott said there was a measure to protect 
conscientious objectors against vaccination, and he hoped no 
information would be given unless the Guardians were ordered 
to do so by the court. Mr. Peter Wallace said that the applica- 
tion would ultimately prove a lever to evict people from their 
homes in the Peabody Trust buildings, beeause they might have 
a child in the family beyond the number allowed. 


iffirmed its 


ALLEGED FORGED TELEGRAM. 


James Dalrymple, a Glasgow tram manager, was charged at 
Glasgow on Saturday last with forging and uttering a telegram. 
Objection was raised by his solicitor, who pointed out the 
telegram was wholly typewritten, including the signature, and 
in his submission this was not a forgery in the of the 
Post Office (Protection) Act, 1884. 

The prosecution contended the telegram was not genuine in 
any respect, and as a telegram was defined as a written or 
printed message ; the one in question came within the latter 
category. 

The Sheriff said it was a novel point which he would take 
time to consider. He accordingly adjourned the case. 


sense 


VALUATIONS FOR INSURANCE —It is very casentia! that all Policy Holders should 
have a detailed valuation of their effects. Property is generally very inadequately 
insured, and In case of loss insurers suffer accordingly besennam STORR & SONS 
(LIMITED), 26, King Street, Covent Garden, W.C.2, the well-known chattel valuers 
and auctioneers (established over 100 years), have a staff of expert Valuers, and will 
be glad to advise those desiring valuations for any purpose. Jewels, plate, furs, 
farelbare, works of art, bric-)-brac a speciality 





Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate 5%. Next London Stock Exchange Settlement, 
Thursday, 30th December, 1926. 





MIDDLE 
PRICE 
21st Dec. 


English Government Securities. 


Consols 24% os ee ee ° 
War Loan 5% 1929-47 .. ee ° 
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War Loan 44% 1925-45 

War Loan 4% “(Tax free) 1929- 42 

War Loan 34%, lst March 1928 

Funding 4% Loan 1960-90 

Victory 4% * Bonds (available for Estate 
Duty at par) Average life 35 years 

Conversion 44% Loan 1940-44 

Conversion 34% Loan 1961 .. ee 

Local Loans 3% Stock 1921 or after .. 

Bank Stock oe ee 
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India 44% 1950-55 
India 34% 

India 3% 

Sudan 44% 1939- 73 
Sudan 4% 1974 .. 
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Transvaal Government 3% Guaranteed 
1923-53 (Estimated life 19 years) .. 


Colonial Securities. 

Canada 3% 1938 

Cape of Good Hope 4% 1916-36 
1929-49 .. 
% 1945-75 
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Cape of Good Hope 34% 
Commonwealth of Australia 5° 
Gold Coast £1% 1956 
Jamaica 41% 1941-71 

Natal 4% 1937 .. 

New South Wales 44% 1935- 45 
New South Wales 5% 1945-65 .. 
New Zealand 44% 1945 

New Zealand 4% 1929 .. 
Queensland 5% 1940-60. . 

South Africa 5% 1945-75 

8. Australia 5% 1945-75 
Tasmania 5% 1932-42 

Victoria 5% 1945-75 

W. Australia 5 5% 1945-75 


Corporation Stocks. 

Birmingham 3% on or after 1947 or 
at option of c orpn. 

Birmingham 5% 1946-56 

Cardiff 5%, 1945-65 fot 

Croydon 3% 1940-60 

Hull 34% 1925-55 : 

Liverpool 3}% on or ‘after 1942 at 
option of Corpn. 

Ldn. Cty. 24% Con. Stk. after 1920 at 
option of © orpn. 

Ldn. Cty. 3% Con. Stk. ‘after 1920 at 
option of Corpn. ee 

Manchester 3% on or after 1941 os 63 

Metropolitan Water Board 3% ‘A’ 
1963-2003 , o. | 623 

Metropolitan W ater Board 3%, ‘_ 
1934-2003 a ‘ oo | 

Middlesex C. C. 34 1927-47 .. oe 80} 

Newcastle 34% irredeemable .. -- | 70}xd 

Nottingham 3% irredeemable .. e6 61 

Stockton 5% 1946-66 .. oe oe | 100 

Wolverhampton 5% 1946-56 100} 


English Railway Prior Charges. 
Gt. Western Rly. 4% Debenture 
Gt. Western Rly. 5% Rent Charge 
Gt. Western Rly. 5% Preference ee 
L. North Eastern Rly. 4% Debenture 
L. North Eastern Rly. 4% Guaranteed 
L. North Eastern Rly.4% Ist Preference 
L. Mid. & Scot. Rly. 4% Debenture 
L. Mid. & Scot. Rly. 4% Guaranteed .. 
L. Mid. & Scot. Rly. 4% Preference 
Southern Railway 4% Debenture 
Southern Railway 5% Guaranteed 
Southern Railway 5% Preference 
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